Google 



This is a digital copy of a book that was preserved for generations on library shelves before it was carefully scanned by Google as part of a project 

to make the world's books discoverable online. 

It has survived long enough for the copyright to expire and the book to enter the public domain. A public domain book is one that was never subject 

to copyright or whose legal copyright term has expired. Whether a book is in the public domain may vary country to country. Public domain books 

are our gateways to the past, representing a wealth of history, culture and knowledge that's often difficult to discover. 

Marks, notations and other maiginalia present in the original volume will appear in this file - a reminder of this book's long journey from the 

publisher to a library and finally to you. 

Usage guidelines 

Google is proud to partner with libraries to digitize public domain materials and make them widely accessible. Public domain books belong to the 
public and we are merely their custodians. Nevertheless, this work is expensive, so in order to keep providing tliis resource, we liave taken steps to 
prevent abuse by commercial parties, including placing technical restrictions on automated querying. 
We also ask that you: 

+ Make non-commercial use of the files We designed Google Book Search for use by individuals, and we request that you use these files for 
personal, non-commercial purposes. 

+ Refrain fivm automated querying Do not send automated queries of any sort to Google's system: If you are conducting research on machine 
translation, optical character recognition or other areas where access to a large amount of text is helpful, please contact us. We encourage the 
use of public domain materials for these purposes and may be able to help. 

+ Maintain attributionTht GoogXt "watermark" you see on each file is essential for in forming people about this project and helping them find 
additional materials through Google Book Search. Please do not remove it. 

+ Keep it legal Whatever your use, remember that you are responsible for ensuring that what you are doing is legal. Do not assume that just 
because we believe a book is in the public domain for users in the United States, that the work is also in the public domain for users in other 
countries. Whether a book is still in copyright varies from country to country, and we can't offer guidance on whether any specific use of 
any specific book is allowed. Please do not assume that a book's appearance in Google Book Search means it can be used in any manner 
anywhere in the world. Copyright infringement liabili^ can be quite severe. 

About Google Book Search 

Google's mission is to organize the world's information and to make it universally accessible and useful. Google Book Search helps readers 
discover the world's books while helping authors and publishers reach new audiences. You can search through the full text of this book on the web 

at |http: //books .google .com/I 





COPV No. 2 










I 




f!F!3BEH!COLLidMN5^]ri?^ 
if FlDEUD^raCTillliOKOHS fl 


b 


soo |A.«.aa L.L. 



. > •-. 



; i 



COPY NO. 2 






, f 



\ 



I.; 




■■• 



THE PANDECTS. 



/^ '^. Ju^^^U^ 



THE PANDECTS; 

A TREATISE 



ON 



THE ROMAN LAW, 

AND 

UPON ITS CONNECTION WITH MODERN LEGISLATION. 



BT 



J. E. GOUDSMIT, LL. D., 

PROFBSSOR OF JURiapRUOINCB IN THB UNIVBRSITT OF LBTDBV. 



TRANSLATED FROM THE DUTCH, 



BT 



R. DE TRACY GOULD, M. A., 



COITNSBLLOB AT LAW. 



-♦-♦- 



LONGMANS, GREEN & C., 
LONDON. 



UDCCCLXXIII. 




■iTTTT--' 



/ . r; 






TO 



MOUNTSTUART E. GRANT DUFF, ESQ., M. P., 

UNDER-SECRETARY OF STATE FOR INDIA, 



IN TOKIir OF 



RESPECT FOR HIS CHARACTER AND TALENT, 



AVU IN BBCOONITION OF HIS 



DISCRIMINATING CRITICISM OF THE LAW, THE LITERATURE, AND THE 
POLITICAL AND SOCIAL CONDITION OF EUROPE, 

THIS TRANSLATION IS RESPECTFULLY DEDICATED, 



BT 



THE AUTHOR, AND THE TRANSLATOR. 



TRANSLATOR'S PREFACE. 



Numerous as are the works recently written upon the seem- 
ingly inexhaustible theme of Roman law, in few of them 
has it been treated so broadly, or so comprehensively, as in the 
one submitted to English and American readers, in the present 
translation; and scarcely any author furnishes evidence of having 
given to the subject a study at once so minute and so exten- 
sive, as that of which the fruits are here collected. 

Professor Goudsmit has been, for many years. Professor of 
Jurisprudence in the ancient University of Leyden. His name 
has long been regarded, throughout the Continent of Europe, 
as of supreme authority, in all that concerns the history, the 
theory, the ancient practice, and the modern application of 
Roman Law. — His erudition in this department is amazing. 
Reference to his book will shew that he seems to be familiar 
with everything that has ever been written conceriiing it, in 
either ancient or modern times; and he has gathered from 
these various and innumerable sources, a mass of authority, 
and of carefully digested knowledge, which is not only of 
great value to the student, but presents, in a condensed and 
available form, the results of all past study and research, and 
an exposition of what is now known and accepted, as to that 
slowly and elaborately constructed monument of the wisdom 
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and justice of successive ages, the majestic remains of which 
constitute for us that '*Roman Law" from which the grandest 
and most essential doctrines of modern law are derived, and 
the original grandeur and richness of which are strikingly 
manifested by the magnificence and extent of the fragments 
which still survive the ravages of time, and form, in large 
part, the basis of all existing systems of justice and of law. 

It may be added, that this work, although of especial value 
to the student, is well calculated, also, to interest the gene- 
ral reader; — its style being singularly agreeable and perspic- 
uous, in spite of the inevitable technicality and complication 
of some of the subjects of which it treats. 

The writer of this preface speaks thus boldly of the great 
merit of this book, because it is the work of another. 

Great care and labour have been bestowed upon the trans- 
lation, not only to ensure accuracy, but, in order to reproduce, 
as precisely as possible, the mode of thought and forms of 
expression of the author, and thus render the copy worthy 
of the original *. 

THE TRANSLATOR. 

TEMPLE, LONDON, 

April, 1873. 



* There is an admirable Frencli translation of this work, by Monsieur jules 
▼UTLSTEKE, of Ghent, — a Belgian advocate of talent and repute, — of the valuable 
assistance to be derived from which I have gladly availed myself, durbg the progress 
of my own labours ; and I am happy to here acknowledge my obh'gations to its able and 
learned author. the translator. 
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PROFESSOR GOUDSMIT to Mr. DE TRACY GOULD. 

(extract.) 

^At the conclusion of your translation^ I wish to declare my sense of 
the admirable manner in which you have performed a task requiring no 
ordinary amount of industry, ability, and learning" 

^I may add, that not only have you shown much general knowledge of 
Roman Law, but you have succeeded in expressing my exact meaning, with 
singular clearness, even in passages of the greatest complication and difficulty. ^^ 

(signed) J. E. GOUDSMIT. 
Profeisor et,c. at the University of Leydeu. 



INTRODUCTION. 



t. 



i 



SECTION I. 
The Roman Law. 

§ 1. ITS COMPONENT Pi^RTS. 

The Roman Law, in so far as concerns its influence upon 
modem legislation and upon the development and application of 
the Science of Law, consists of the following elements: I. The 
Institutes (InstituHones) in four books, (^totius legitimae scien- 
tiae prima elementa), in force since the 30 December 533 '). 

II. The Pandects or Digest (Pandectae or Digesta) ^), in 
fifty books, taking efifect on the same day as the Institutes. 

III. The Code, or collection of Imperial Constitutions, (Cod. 
repetitae praelectionis, thus named to distinguish it from that 
of the year 529), in twelve books, taking effect the 29 Dec. 534 3). 

IV. The Novels (Novellae Constitutiones), promulgated from 
535 to 565 4). 



1) $ 23. Const. Tanta circa nos. 

') „ Nomenqne libris imposuimus Digestoram seu Pandectarnm, qai omnei dispotationes 
et decisiones in se habent legitimas, et qnod andiqne fiiit coDectam, hoc in sinus rece- 
pertint; in centam qoinqnaginta pcne millia versaom totum opus consummantes, et in 
septem partes eos digessimns." § 1. Const. Tanta circa nos. 

") § 4. Const. Cordi nobis est. 

^) The most complete collection, still unknown to glossarists, includes 168 Noyels, of 
which only 153 are of Justinian himself, and 7 by his successors; while 3 are what 
are called formae praefeciorum, and others mere repetitions. Arndts, Lehrbuch der Pan- 
dekten. Fifth Edition. § 2, notes 1 and 2. 

J. 1 
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§ 2. INTERESTING NATURE OF THE STUDY OF ROMAN LAW. 

If the Roman Law still continues to be the starting-point of 
the Study of Legal Science, it owes this prominence chiefly to 
the influence which it has always exercised; and the authority 
which it has never ceased to wield. 

In fact it has ruled for many centuries in most of the countries 
of Europe; and its power has not been derived from any express 
legislative sanction, but rather from the custom adopted by jurists 
of making it the basis of their counsels and of their decisions ; — 
a custom which, in its turn, had its source in the strong con- 
viction which they felt of the superiority of this to their national 
laws, both in form and in substance i). 

To this cause must be added the characteristic tendency of 
the 15*^ century to renew with the classic civilization of antiquity 
relations long interrupted, and to rescue its incomparable monu- 
ments from the oblivion into which they had been plunged ever 
since the middle ages. — Finally, the prevailing sentiment, which 
recognized in the " Holy-Roman Empire," — of which the German 
Emperors wore the crown, — the continuation of the ancient 
Empire of the Caesars, must, in itself, have contributed to cause 
the collections of Roman laws to be recognized and obeyed, as 
laws of the German Empire. 

But, independently of these external causes, that which has 
given and still gives to the Roman Law its penetrating predo- 
minant influence, is its inherent excellence, and especially the 
distinguishing quality of not being the product of any narrow, 
national, and exclusively Roman spirit, but rather the expression 
of a sound conception of human relations in their most extended 
sense ^) ; — while to this universality of character in the Law 



'VVindscheid, Lehrbuch des Pandektenrechts, T. I. § 2. "The Roman was so fiur 
saperior to the national laws, both in form and substance, that it was not regarded as 
a law, distinct from otfaers, bat as the law par excellence** 

^ This idea is finely expressed by Keller, in his Pandects, T. I, p. 27. ^The Roman 






itself, the Roman jurisconsults added a power of analysis, carried 
to a degree of perfection never since attained. 



§ 3. THE CORPUS JURIS. 

The ancient Editions, down to Gothofredus, comprise only- 
certain portions of the Corpus Juris; or where all are included, it 
is not as forming a whole, but as parts distinct from each other. 
The arrangement adopted in the glossaried editions, which suc- 
ceed each other regularly until the 16*^ century, is as follows: 
Part I, Digestum Vetus, I— XXIV, U. Part II, Infortiatum, XXIV, 
II— XXXVin. Part III, Digestum Novum, XXXVIII— L. Part. IV, 
Codex (the first nine books). Part V, Volumen, or Volumen par- 
vum, containing the last three books of the Code, the Novellae 
and the Institutes i). 

After the 16*^ century the Editions appear sometimes with, 
sometimes without the Glossary. After the commencement of the 
17**^ century there are only Editions without. Among these last, 
that of Dionysius Gothofredus ^), occupies the foremost place. 



Law has given us a practical book, where life is taken in the act; where are exhibited 
legal troths recognized more or less absolutely among all nations; in one word, a Body 
of Law common to all humanity; a written Code of Reason, or of practical psychology ; 
and this is the prominent characteristic which has won for it, through successive gene- 
rations, its great and enduring influence upon legislation, and upon the theory and prac- 
tice of Law, from the moment when mankind had once more learned to appreciate the 
achievements of civilization." As to the universal, or cosmopolitan character of the 
Roman Law, see Ihering's interesting essay : '^ Ber Gredanke der. Universalitat und Na- 
tionalitat," which forms an introduction to the second edition of his " Geist des Romi- 
schen Rechts": "How insignificant," says he, "from this point of view, must the na- 
tional (local) laws have appeared; containing only positive statutes; laborious endeavours 
to solve, within the narrow limits of a small country, problems of which the Roman 
Law had already given the solution, in an incomparable manner, and to the entire 
world! The different forms of local legislation appeared thenceforth simply as barriers 
in the path of science." 

^) See, as to this arrangement, Savigny, Gresch. des Rom. Rechts im Mittelalter, III. 
pp. 422, 442. 

*) "It would be difficult to exaggerate the utility of this work, especially for sta- 



forming in fact the groundwork of those (often reprinted and 
copied) of Simon van Leeuwen and of Freyesleben; and, even in 
our days, this edition is of unquestionable value, by reason of its 
collation of passages relating to each other. Among more recent 
editions, must be cited : Firsts that of Gebauer and Spangenberg, 
2 vols. 4^ Gi)ttingen 1776—1797; the chief merit of which is its 
reproduction, in all its purity, of the Florentine text of the Pan- 
dects 0- Second, that of Beck, 1825—1836. Third, that of the 
Brothers Kriegel, Leipsic, 1833; in which the text of the Insti- 
tutes and the Pandects is the work of the Kriegels: that of the 
Code.^), (which is the more carefully executed) the work of Her- 
mann, and the Novellae the work of Osenbruggen. Fourth, the 
Edition of Schrader, undertaken on, perhaps, too grand a scale, 
and which has not gone beyond the Institutes. Fifth, the Edition 
of the Pandects, commenced very recently, in accordance with 
the theories of Mommsen, with his cooperation and under his 
direction, (Berlin, 1866). Up to the present time, only one Part 
has been published. 



dents, fur the interpretation of the text. Even for those more advanced this edition is 
often vahiable." Windscheid, I c. § 4, note 4. 

*) This refers to the text of the manuscript found originally at Pisa, but subsequently 
removed to Florence, where it is guarded in the Laurentian Library with a sort of re- 
ligious respect. Formerly it was rather generally believed, that this MS. was the arche- 
type of all the others; but this belief has been combatted by Savigny, 1. c, pp. 455 — 460, 
and Vol. VII, pp. 82 — 87; and by Mommsen, Jahrb. dps Gem. Rechts, Vol. V, pp. 
416 — 427. The latter admits the ancient belief ojily commencing from the tres partes 
(35. 2. L. 82); upon the ground that after the H'6^ Book there are no additions to 
the Florentine manuscript. By this also he explaios the signification of the word infor- 
fiafum. (V, p. 429). To the Flonntine text {lifera Fisana), is opposed the Vulgate; 
that is the text which the Glossarists have drawn abont as much from the Flo- 
rentine as from other old MSS. Thanlcs to the influence of this school, thi« eclectic text 
has obtained general currency. It is usual to designate as "the third text" (lectio Ha- 
loandrina) that which Grcgorius llulunmler has given in his edition of 1529, and which 
is taken in part from the Floi-entiuc MS., and in part from the MSS. of the Vulgate; 
but which, also, is in many parts founded upon mere conjecture. 

*) Vangerow, Lehrbuch der Pandekten, Seventh edition. Vol. I, p. 2. Windscheid, 
1. c. note 7. 



SECTION 11. 



Study of the Roman Law by the Glossarists and their 

successors. 

§ 4. THE GLOSSARISTS. 

At the commencement of the twelfth century '), the town of 
Bologna became the seat of a flourishing school; to which the 
nature of its labours has caused to be given the name of the 
"School of the Glossarists" 2). Their system was distinctively 
explanatory; but they did not restrict themselves to explaining 
and dissecting, one by one, the fragments collected in the 
Corpus Juris; they systematically and continuously indicated 
(and this is their chief merit), the connection and the analogy 
between different passages concerning the same subjects, and thus 



^) Id the earlier days of the middle ages the Roman Law continned, it is true, to 
be applied in most of the states of Europe, bat with little success : the dead letter alone 
was obeyed, without any knowledge of its spirit. See Sav., Gesch. des Rom. R., Vols. 
Ill— VII, SL'cond edition. 1834, 1850, 1851. 

*) Sav., Vol. III. 1. c. p. 84, thus describes the causes of the formation and the 
repute of this school: "The first and principal cause existed in the requirements of the 
Lombard cities, in the midst of which the school arose. Those cities had accumulated 
great riches; their population was numerous and extremely active. The activity which 
gave life and movement to their commerce and their industry, demanded a well deve- 
loped civil legislation; the laws of the German countries were not up to the level of 
the situation, and the vague notions of Roman law, with which people hael, until then, 
contented themselves, were no longer sufficient. Bat the sources of that Law, which had 
been always preserved, could supply the deficiency which had begun to be felt; and it 
was necessary only to use them wisely and scientifically, in order to obtain a system of 
laws perfectly suited to existing requirements." 
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opened the way to a more exact and thorough acquaintanee with 
the sources whence they were derived; — the only solid foun- 
dation upon which positive Science can rest. The chief fault at- 
tributed to this school is that of not having had sufficient literary 
culture ') to enable its professors to form an adequate idea of 
the historical development of Law. In their eyes, the Roman 
Law was not the gradual and progressive work of centuries; — 
they beheld only the imperial compilation, handed down (so to 
speak) from the heavens. 

The principal Glossarists were: Irnerius, who was the founder 
of the school, at the beginning of the twelfth century; Bulgarus, 
Martinus, Jacobus, Hugo (known as "the four Doctor s*'), in 
the middle of the same century ; Rogerius, their contemporary, but 
younger than they; Placentinus, founder of the school of Law 
at Montpellier, f in 1192; (*) his contemporary Johannes Bassianus; 
Pillius t after 1207; Azo f after 1220 2); and Hugolinus, f after 
1233 3). 



^) See the Preface of Heineccias, Synt. Antiq. Ed. Haabold, p. 20. Windscheid, 1. c. 
p. 18. £veii of the celebrated Azo, it is stated: '^non fuit bonus loicns, nescivit in ar- 
tibas, non fait extrexnos in artibns, licet in scientia nostra faerit summus." Sav. 1. c. 
IV, p. 252, and V, p. 6; who nevertheless says, justly, 1. c. p. 215: "The Glossarists 
were wanting in a multitade of resources and acqairements ; nevertheless, every impartial 
mind mast admit that they were able to attain a degree of relative merit and perfection, 
which still render their works valaable to ns; and this gives them certainly a valid title 
to oar admiration." I hope to shew, in the coarse of this book, that the stady of the 
Glossarists has been too mach neglected, even by the more recent Romanists, and that 
more than one discovery has been vaunted as new, of which their works contain at least 
the germ. . 

^ So great was the influence of his writings, that almost all those of his predecessors 
fell, into oblivion, and that in more than one locality it was necessary to possess the 
Summa Azonis, in order to be admitted to a coart of Law. "Chi non ha Azzo, non 
vada a Palazzo." Sav. 1. c. p. 11, n. 83. 

^) As to the Glossarists in general, see Sav. 1. c. Vols. 4 and 5, to page 198. 

(*) Nota Bene. Throughout this work, the cross (f) placed after the name of an 
author and before the mention of the year, indicates that he died in the year mentioned. 

TRANSLATOR. 



§ 5. THE PERIOD AFTER THE GLOSSARISTS^ STYLED THE PERIOD 

OF THE COMMENTATORS. 

At the close of the thirteenth century, legal science experienced 
a rapid decline. The abuse of dialectics^ a vain formalism touch- 
ing only the surface of thingS; an insupportable prolixity; and 
finally the total absence of taste and of discrimination ; such were 
the chief faults of the authors of this epoch. That which 
establishes a marked superiority of the Glossarists over their 
successors; is that they had made the very sources of the Law 
the object of their studies; while after them the jurisconsults 
dealt only with the Glossaries. Dazzled by the authority of the 
first writers; their successors neglected to make for themselves 
new researches; and consequently all originality and all freshness 
were wanting to their works »). 

The most celebrated Commentators are: OdofreduS; f 1265; 
CinuS; 1 1334; Alberic de Rosciate, f after 1354; Bartolus, f 1357; 
BalduS; t 1400; and JasoU; f 1519 »). 



' § 6. THE FRENCH SCHOOL. 

The sixteenth century was remarkable for the revival of clas- 
sical study and a passionate love of antiquity. Jurisprudence could 
not escape the operation of this general sentiment. As to its 
substance; the student turned, as if to refresh himself, to the very 
sources of Law; and the historical system; until then too much 
neglected; became dominant; while as to its form; legal works 



^) Sav. VI, p. 14 et s. Windscheid. 1. c. note 3. Heineccins, Hist. Jar. § 422. ^ Sunt 
sane in his aeqae ac in glossis, quae admireris. Sed plnra etiam inepte et stolide, qualia 
proficisci oportait a viris in ilia caligine edncatis^ omnique literarnm, historiae, ac phi- 
losophiae lumine destitatis." 

«J Sav. V, pp. 823-845. VI, 71—98, 126—187, 167—184, 208—248, 397—418. 
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began to be written with much more taste and elegance than 
before. Finally, new sources were discovered, and explored with 
indefatigable zeal to throw light upon the more ancient. France 
was the seat of this renovation. 

The chiefs of this school are: Jacq. Cujas (Cujacius), f 1590*); 
Hugo Doneau (Donellus), f 1591 ^); Francois Duarein (Duarenus), 
t 1559; Antoine de Conte (Contius), f 1577 3); Barnab6 Brisson 
(Brissonius) f 1591 «), Denys Godefroi (Gothofredus), f 1622 6), 
and his son Jacques, f 1652 «), whose merit exceeds, by fer, 
that of his father. 



^) His complete works were pablisbed Cora Fabroti. Paris, 1658. X. f., Naples, 1722 
sq. XI. f., Naples, 1757. XI. f. Venice and Modena, 1758 sq. XI. f. In spite of his 
great acquirement, he is tot favorably judged by Hngo, Lehrb. der Gesch. des Bom. R. 
stit Justinian, $ 243. Latterly his life has been written by Berriat-Saint-Prix. Savi^ny, 
Vermischte Schriften, Vol. IV, p. 173, spiaks of this biography in terms of high 
praise. See, also, Hugo, Civ. Mag. Vol. Ill, u^. 11, 12, 17, 22. * 

*) His excellent work, entitled " Commentarii Juris Civ.," was published after his death, 
by his pupil Scipio Gentilis. It is but recently that the eminent qualities of this book 
have been appreciated; although, previously, more than one, (Noodt, for example), had 
made no scruple of borrowing from him many pages literatim, without acknowledgment. 
A good edition of the Commentarii is that of Koenig and Bucher, Nuremberg, 1822 — 
1833, 16 vols, in 8'°. As to his life and works see " Doneau, sa vie et ses oeuvres, par 
M. Eyssel; Dijon 18C0." Also Sav. Syst. VI. $ 221. m. 

^) As to Contius, see Hugo, 1. c. $ 221. 

*) Known chiefly by his Dictionary de Verborum sigoificatione, of which Heiueccius 
published a revised edition ; and by his work " De formulis et solennibuspopuli Romani." 
Hngo says truly, that whoever desires seriously to study Roman Law cannot dispense 
with these two books. 

*) Celebrated for his numerous editions of the Corpus Juris; although the text which 
he gives leaves much to be desired ; and the original notes, added by himself, have 
Btorcely any value, except as to the connection between different passages. Hugo, 1. c. 
$ 273. 

•) " He is perhaps the most meritorious of all those who have w^ritten upon the His- 
tory of the Roman Law." Hugo, § 274. His most celebrated work is his Commentary 
upon the Theodosian Code. The best edition is that of Ritter, 6 vols, in folio, Leipsic, 1736. 



§ 7. TBB GERMANS AND THE DUTGH> IN THE 16*^, IV^ AND 

18*^ CENTURIES. 

The tendencies of the French humanist school exercised but 
little influence in Germany. An effort certainly was made, in 
order to meet the immediate requirements of practice, to treat 
and to apply the Roman Law as if it were indigenous; but very 
little attention was paid to it, for the purpose either of penetrating 
its spirit and developping its hidden principles, or of distinguishing 
the historical from the practical materials which it contains ^). 

Among the German jurisconsults, let us cite: Joachim Myn- 
singer, f 1588, pupil of Ulrich Zasius; Andrew Gaill, f 1587; 
Mathew Wesenbeck, f 1586 2); Hermanns Vultejus, f 1634 3); 
Christopher Besold, f 1638 *); Ren. Bachovius von Echt, f 1635; 
Mathias Berlich, f 1638; Benedict Cai-pzovius, f 1666 s); David 
Mevius, 1 1670 «); Wolfg. Ad. Lauterbach, f 1678 7); G. A. Struve, 



') An exception must be made in favor of Ulrich Zasius, 1461 — 1535. See Stinzing: 
Ueber Zasius. Bin Beitiag zur Gesch. der Rechtswisseuschaft, im Zeitalter der Reforma- 
tion. For the rest, I adopt what is said by Pucbta, Fand. ^ 9 a, of the Germans, to 
whom he opposes, with eulogy, the Hollanders: "Knowingly or unconsciously, they are 
subject, more or less directly, to the influence of the commentators at the end of the 
middle ages, aod they are absolutely ignorant of the writings of the school of the six- 
teenth century, and notably of the new historical method applied to the interpretation of 
the Roman law in its latest period ; or, at best, they profit but superficially by those 
writings. The practical necessity was felt, of adapting the Roman Law to modem le- 
gislation; but there were wanting both the perspicacity and the force required to find 
the practical application elsewhere than in the theoretical corruptions of that Law.** 

^ Born at Antwerp. We have his Comment, in Pand. Jur. Civ. et Cod. Justin, olim 
dicta paratitla, published in 1565. Hugo, 1. c. $ 270. 

8) Hugo, 1. c. § 282. 

^) Hugo, $ 285, praises his originality. 

*) He has written extensively upon Criminal Law, Ecclesiastical Law, aod Procedure. 
Hugo, $ 291. 

•) He has written (int. al.) " Decision es," which have acquired a reputation and are 
esteemed for their conciseness. Hugo, $ 292. 

7) This author is best known by his Collegium theoretico-practicum Pand., Tubingen, 
1690—1711. Hugo, $ 800. 
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1 1692 0; Samuel Stryk, f 1701 *); J. H. von Berger, f 1732 »); 
Just. Henning Bdhmer, f 1749 *); Samuel v. Cocceji, f 1756 «); 
J. G. Heineccius, f 1741 «); Augustin von Leyser, f 1752 ^); 
D. G. Strube, f 1775 »); G. L. Bdhmer, f 1797 »); J. A. Hell- 
feid, t 1782 '0); J. A. Bach, f 1758 •»); L. J. HCpfner, f 1796 "); 
C. Ch. Hofacker, f 1793 »3); phil. Fr. Weis, f 1808, (the 
Instructor of Savigny) and Chr. Fr. Glttck, f 1831 i*). 

The Dutch school, in concurrence with the French, has done 
more than the German, toward making known the sources and 
the history of Law 's). Our celebrated countrymen (the Dutch) 



^) We have of him, among other works, a Jurisprudentia Romano-Germanica forensis, 
1670, which was in ose in &ermafiy as a classic work, until the end of the last cen- 
tury. Hugo, $ 300. 

S) His numerous writings have been collected with those of his son, in 10 vols, in 
folio. Hugo, $ 885. 

^ Author of an Oeconomia Juris ad usum hodiernum accomodata, 1712. 

*) His treatise on the Pandects continued to be extensively used, in Germany, until 
the present century, although its principal merit was its publication and explanation of 
C. J, Canonid, 1747. 

«) See Hugo, 1. c. i 409, and Civ. Mag. IV, p. 34. 

^) The most celebrated professor in Germany of Roman Law. Gibbon, Chap. 44 of 
his Decline and Fall of the Rom. Emp., places him ''at the head of his guides.*' His 
works were pubb'shed at Geneva, 1744, in 8 vols, quarto. 

7) His Meditationes ad Pandectas, Vols. I— XI, Leips. 1772, Vols. XII and XIII 
cura Hoepfiieri, Giessen, 1774 — 1780, display rather his great erudition, than any pro- 
found study of his subject. Hugo, § 402. 

^) Author of ''Rechtliche Bedenken," Hanover, 1761. Republished with notes by 
Spangenberg, Hanov. 1827. 

') Celebrated by his writings upon Ecclesiastical and Feudal Law, 1762 — 1765. 

*^ Author of a Jurisprud. forens. secundum Pandect, ordin. proposita; Jena, 1764. 
Edit, noviss. cura Oeltze. Jena, 1806. 

") Known especially by his Hist. Jurisp. Rom.; a work less esteemed now than for- 
merly. Hugo, Lehrb. Ed. XI. p. 35. 

^^) His paraphrase of the Institutes of Heineccius was frequently republished; but was 
severely criticized by Hugo, in the Civ. Mag. T. I, p. 70 et s. 

*') He was a very successful teacher, and published the Princ. Jur. Civ. Rom. Germ., 
of which a second edition appeared at Tubingen in 1800 — 1803. 

*<) Known by his Ausfuhrliche Erlaiiterung der Pandekten, nach Hellfeld, T. 1 — 34, 
Erlangen, 1790—1830; work continued by Miihlenbrnch, T, 35—43, 1832—1843; and 
by Fein, T. 44 and 45, 1851 and 1853. 

>*) Like Puchta (see note 1, p. 9). Keller, Pand. p. XXXI, does homage to the 
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have however performed their task more in the character of ar- 
chaeologists than of jurists ; and therefore^ although I am far from 
sharing in the opinion of Ihering ^), who accuses them of having, 
by their historico-juridical researches, suppressed, rather than 
aroused, the veritable spirit of legal study, I must, nevertheless, 
admit, that it is not without cause that they are accused of having 
expended a vast amount of scholarship to little purpose, and of 
having failed either to sound the depths of Koman Law, or to 
invariably apply its principles, with success, to the ordinary rela- 
tions of life. 

Among the Dutch writers, we may cite: Viglius Zuichem ab 
Ayta, 1 1577 *); Arnold Vinnius, f 1657 3); Ulrich Huber, f 1694 *); 
John Voet, f 1714 &); Ger. Noodt, f 1725 »); Ant. Schulting, 



Datch in contradistinotion to the Grermaiis: "In harmony with their era, cnltivated 
and progressive minds were strongly attracted by the veritable, antique Roman genius; 
while men of routine, and narrower minds, with scarcely an idea of the treasures on 
which they gazed, could not penetrate beyond the mere dead-letter of the Justinian 
Law. This latter tendency was, (especially in the seventeenth century) in marked oppo- 
sition to the contemporary Dutch school, — known as '^the school of the Elegant Ju- 
rists," — and no less so, to the excellent French school." 

J) Jahrb. fur die Dogmat. T. I, p. 22 etc. Windscheid, $ 8. 

') Celebrated less for his writings, than for his political career and his edition of 
Theophilus, which was first published by him. The MS. of this ancient author was obtained 
at Padua, by Bembo, to whom Viglius had been recommanded by Erasmus. Vide, Preface 
to Carolum. Imper. V, Excursus V, placed at the end of the edition of Beitz, T. II, 
p. 1126 etc. 

^) Besides his Selectae Juris Quaestiones, Lib. II, Leyden 1653, 8^., and some less 
important works, he wrote a Commentary upon the Institutes, which has substantial 
merit, but is somewhat too prolix. 

^) He wrote: Praelectiones Juris civ. secundum Institutiones et Digesta, Fourth edit., 
Frankfort 1749; and Eunomia Bonuma s. Censura censurae Juris Jnstinianei, cura Z. 
Huber, Amsterd. 1724. 

'^) Known by his Commentariu^ ad Pand., in quo praeter Romani Juris prindpia ac 
controversias illustriores, jus etiam hodiemum et praecipuae fori quaestiones excutiuntur. 
A good edition of this book is the Second, in 2 Vols, in folio. The Hague, 1707. Jan 
van der Linden published at Utrecht, in 1793, a supplement to this work. Trig, ad 
Rhenum. 

^) Besides other less important works, he wrote a Commentary on the first twenty- 
seven books of the Pandects, (0pp. omnia in duos tomos distributa, Leyden 1724, Fourth 
edit.), an interesting work, especially by reason of the ''restitutio edicti." In 1842 Mr. 
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t 1734 0; John Ortw. Westenberg, f 1737 2); Corn, van Bijn- 
kershoek, f 1743 ^). ^ 



§ 8. INFLUENCE OF MODERN PHILOSOPHY, OR PERIOD OF THE 



LAW STYLED "NATURAL." 



The new German philosophy tended to release itself from the 
restraints, which had too long checked the progressive advance 
of modern nations. The positive basis of Law being of foreign 
origin, it must be proscribed and banished. For a well organized 
state (it was said), all this historic baggage is but useless bal- 
last; the subjective spirit is able to deduce from ideas founded 
on pure reason (die reine Vernunft), the eternal, immutable, and 
universal Law; and this is the one result which every legislator 
should struggle to attain. It was sought, thus, to create a col- 
lection of precepts, which should furnish the judge with infallible 
rules for all possible cases, and relieve him from those historical 
and theoretical doubts, which disturbed his convictions and trou- 
bled his judgment. 

This philosophical school, no doubt, awakened among the people, 
the consciousness of their own strength, and developed the sen- 
timent of nationality. By constantly reiterating, with energetic 
persistence, that it was high time to purge the Law from those 
antiquated dogmas which the spirit of routine sought obstinately 



Huguenin also published, at Hcerenveen.'his Scholae in Digestorum, libros 28 — 50. He 
was learned and acute; but his assertions are often rash, and his conjectures reckless. 

^) A pupil of Noodt. His Jurisprudentia vetus ante Justinianea, 1717, in 4*°., is 
justly celebrated. Hugo, 1. c. § 362, says of this work, " It has been found worthy to 
be reprinted in Germany and in Spain." 

2) His manual of the Pandects, entitled " Priucipia Juris, secundum ordinem Digesto- 
rum Pandectarum in usum Auditorum," has been reprinted in our times. 

') Among his works, should be mentioned "Libri octo. obs. Jur. Rom.," the **Opus- 
cula varii argumenti," and a volume entitled '^ Opera minora." 
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to preserve, it contributed greatly to the development of more 
extended ideas and to a systematic conception of Law ^). 

Its* grand defect was its exclusiveness. Its followers could not 
see that it was no less impossible than useless, to raise up, as 
by enchantment, an entirely new system of law; they were unable 
to perceive that the present is attached to the past by indisso- 
luble ties, and that the experience of successive centuries is not 
"useless ballast" to be cast into the sea, but, on the contrary, an 
indispen^ble pilot, whose guidance must be followed. In a 
word, they did not see, that it could not be desirable to obliterate 
the accumulated learning of ages, but far rather to condense and 
simplify the entangled mass, and subject the traditional system 
of laws to a renovation which should reproduce its ancient sub- 
stance in a modern form ^). 



§ 9. THE HISTORIC SCHOOL. 

This philosophic school, and the exaggeration in which it in- 
ffulged, provoked, toward the close of the last, and more espe- 
cially at the commencement of the present century, a salutary 
reaction. To the "Historic school," belongs the honour of having 
re-connected the broken chain which linked the past to the pre- 
sent, and replaced the History of Law upon its pedestal. 

Its labours were crowned with an immense success, and pro- 
duced results, which neither the French school of the sixteenth 



Windscheid, $ 8. 

-) Note here the very just language of Kierulff, Theorie des Gem. civ. Rechts, Intro- 
duction, p. 21. "The present epoch feels neither the necessity nor the desire,, of seeing 
invented and constructed a new system of law, unknown until now. What is desired, is, 
that the abundance of laws which we already possess should be reduced to uniformity 
and rendered clear and simple. But this end can never he attained by rejecting, (as 
dictated by the doctrine of ''Natural Law") all existing materials, in order to put in 
their place others, extracted from the ^me'* absolute 1 Such simplisity would be bat po- 
verty and misery 1" 
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century^ nor (afterward) the Dutch jnrisconsnltS; had been able 
to attain; a fact to be explained as mnch by the more accuratd 
notions which the modem school had formed as to the origin of 
Law in general, as by its having learned to draw from the an- 
cient fountains of legal science a knowledge of the consequences 
of progressive development, and thus obtained the key to more 
than one apparently arbitrary arrangement, and an explanation of 
the systematic connection, which links to each other the seemingly 
fragmentary portions of what is, in truth, one mighty whole. 

The historic school has, however, and not without cause, been 
accused of an excepsive predilection for that which was, while 
losing sight of that which ought to be. Seduced from the high- 
road of rigid dogmatism into the by-ways of the system of 
"historic elegance," its professors forgot that for the science of 
Law, — the social science par excellence, — history is a means, 
but cannot be an end. They did not adequately realise, that it 
was less important to dissect, in its minutest fibres, that which 
formerly had been law in Kome, than to determine what law 
ought to be and to become, in order to harmonize with the mo- 
difications, which the ideas, the condition, and the organisation of 
society have undergone since that ancient law was framed ^"P 
But, on the other hand, it cannot be denied, that the critical and 
elaborate study of the Boman law can alone enable us to discern 
how much of that law is local and temporary, and how much 
universal and durable. It contains, in fact, some provisions, res- 



Kierolff, Introdaction^ p. 19. "This historic tendency places itself quite as mnch 
outside of the practical territory of modem requirements, as does the theory of Natural 
Law. It lays hold of the absolute substance of the Roman Law; but this substance is, 
in great part, inert matter, bound by no living tie to the laws of the present time. 
The historic school desires the perfection of existing juridic institutions, and desires that 
this process should be effected organically, from within; but even as the '^natural law"' 
pursued a vague ideal, without substance or definite purpose, the historic school also 
shews us only vaguely and in the remote distance, the moment when the modem initiative 
could come into operation. This school desires, in fact, that the Grefman nation, which, 
after all, has for some centuries shewn sufficient aptitude and patience in acquiring in- 
stmction, should begin the process afresh, by seeking among the treasures imported from 
abroad the means of finally becoming, in its tum, productive in the domain of Law I" 
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pecting conditions of things originated and developed on the 
Roman soil; and inseparably connected with Roman institutions. 
Those provisions are accidental, local, purely Roman, and, conse- 
quently, dead for us; while, on the contrary, those which are 
founded upon the social necessities of all ages and of every 
country, are, by their very nature, destined to retain their vital force. 

The Historic school has greatly aided in effecting this separa- 
tion; or, rather, it gave the original impulse in this direction. 
This is a merit which no one can deny to it ^), and a merit 
sufficient for its glory, even though it be also true, that in reacting 
against an exclusive system the agitators went beyond their goal, 
and fell into an opposite extreme; or sometimes lost themselves 
in microscopic studies, which, satisfying neither the feelings nor 
the intellect, in their turn provoked an opposition from the school, 
called anti-historic, or philosophic ^). 

The founder of the historic school was Hugo, f 1844 ^); its 
chief and its glory was Fred. Gharl. de Savigny, 1861 *); in 



^) It is in this that consists, to my mind, the principal, and truly inestimable merit 
of the System of Savigny. 

') The contest of the historic and anti-historic schools was especially active between 
Thibant and Savigny. It had reference, however, not only to difference of method, bat 
to the question whether the development of positive law, in view of the future, should 
be effected by science only, or by legislation. Thibaut, in his work uber die Nothwen- 
digkeit, eines allgemeinen biirgerlichen Gesetzbuches fiir Deutschland, 1814, says that 
after having thrown off the French yoke, Germany should, by the promulgation of a 
common code, have rejected every foreign source of law. Savigny, on the contrary, 
(iiber den Beruf unserer Zeit fiir Rechtswissenschaft und Gesetzgebung, 1824, 1828), 
considered that the times were far from ripe for any such change; and he found the 
justification of his opinion, in the Codes of Prussia, Austria and France. Subsequently, 
Thibant modified his views of the historic school, in an article entitled, iiber die soge- 
nannte Historische und nicht Historische Schule (Arch, fiir civ. Prax., T. 21, p. 891). 
The more recent introduction of a common legislation for all Germany, in reference to 
commercial law and bills of exchange, has left not the smallest doubt of the possibility 
and the utility of a national legislation. 

^ See, in reference to Hugo, Savigny, Zeitschr. fiir gesch. Rechtsw., T. 9, 18. His 
treatise on the History of the Roman Law to the time of Justinian, (a valuable work 
although not agreeable in style) has reached eleven editions. The last appeared at Berlin, 
in 1832. 

*) Ahready in 1808, at the age of 24, he had published his treatise of the Possession, 
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addition we find among its disciples G. F. Puchta, f 1846 '); 
J. F. L. GOschen, f 1837 ») ; Am. Heise, f 1851 «) ; J. C. Hasse, 
t 1830 «); Ed. Schrader, f i860 5); C. F. Mtthlenbruch, f 1843 «); 
Eg. von Lehr, f 1851 '); Dan, Unterholzner, f 1838 «); C.A.O. 
Klenze, f 1839 »); and Fredk. Louis Keller, f I860 '<>). 

which at once estahh'shed his fame. The last edition of this work is that of Rudorff, 
Vienna, 1865. It contains, hy way of appendix, a review of everything that has t»p- 
peared on the same sahject since the sixth edition (1837). His principal works are his 
Gresch. des Rom. R. im Mittelalter, and his System des heutigen Rom. R. Berlin, 
1840 — 1849, in eight vols.; the continuation of which, Das Obligationenrecht, Berlin, 
1851 — 1853, was, unfortunately, never completed. Compare also, as to Savigny, Ihering, 
Jahrb. fiir Dogm. V, 7; Rudorff, Zeitschr. fur Rechtsgesch., T. II, p. 2—68. The 
latter exclaims, with regret, ^ We shall never again see his equal!" 

His principal works are, his Pandects and his Lectures upon Modem Roman Law, 
several times republished, subsequently to the fourth edition by Rudorff, and his Ck)urse 
on the Institutes; also attaining several editions. Ihering (Jahrb. fiir Dogm. T.I, p. 26) 
says: "To the aptitudes and acquirements of the historian he joined a juridical talent, 
properly so called, of unusual penetration; and no one has done so much, as he by his 
Pandects, to spread a similar system among the public. It is to him that the system of 
progress founded by Savigny is indebted for having become public property; the assured 
possession of German jurisprudence. 

^ The first editor of the Institutes of Gaius, Berlin, 1820. 

') Known by the system which bears his name. He published a work entitled Grund- 
riss eines Syst. des Gem. Civ. Rechts. 9^^ edition, Heidelb. 1823. 

*) Author of the celebrated monography, " Die Culpa des Rom. Rechts." Second edit. 
Bethmann-HoUweg, 1836. 

5) The edition of the Corpus Juris, undertaken by this author has been already mentioned. 

6) His Doctrina Pandectarum, III vols., Halle 1823—1824; third edit., Hall6 1830— 
1831, has also been published in Germany, in III vols.; Halle 1835 — 1837. For a time 
it had a wide circulation, but has now given place to better manuals. 

7) Editor, jointly with Grolman, of the Magazin fiir Renhtswissenschaft und Gesetzgebung. 
^) Principal works: Quellenmassige Zusammenstellung der Lehre des R. R. von den 

Schuldverhaltnissen, 2 vols., 1840; and Verjahrungslehre, the second edition of which 
was edited by Schirmer, Leipzick 1858. 

®) He contributed, for a time, to the Zeitschr. fiir Gesch. Rechtsw., edited by Savigny. 

*°) His work iiber Lit. Cont. (Zurich 1827), is justly regarded as a masterpiece. See 
(int. al.) what is said of it by Savigny, in his Syst. VI, $ 283. His Pandects, published 
after his death, by Friedberg, contain views of great excellence and originality; but are 
defective in system and arrangement. 



SECTION III- 



§ 10. OP THE ARRANGEMENT ADOPTED IN THE EXPOSITION 

OF THE PANDECTS. 

Since the time of the Glossarists, it has continued to be custo- 
mary to pursue the explanatory method according to the arrange- 
ment of the Pandects. Already, however, in the 16**^ century, 
Francis Connanus had initiated a better method ^), and Hugh 
Donneau, in the admirable preface to his Commentaries, had con- 
demned the former arrangement as illogical and absurd, and had 
adopted another in its stead ^). 

In the 16^^ and 17*^ centuries it became the custom, while 
following the arrangement of the titles of the Pandects, to act 
with more freedom and more system, in interpreting the diflFerent 
fragments of each title ^). Others followed, each in his own fashion, 
the division and the plan of the Institutes, which many others *) 
rejected, and which, in truth, are incomplete and ill adapted to 



Bartholomew Fajas, in his preface to the works of Connanus, says: '^Accnravere 
Graecoli illi ad perpetni Edicti imitatiouem, totum titalorum ordinem, rcliqaa cuique ti- 
tnlo snbjecta capita et responsa, deformi cen membrornm transpositione, non tarn corpus 
qnam monstrum e pluribus compositomm opernm fragmentis effingentes, ultro etiam 
confudere." 

') Sav. (Besitz, p. 12, Ed. Rudorff) says of this syst; m : " In fact, this exposition of 
"Possession" is, like the entire work, one of the writings at once the most known and 
the least known of all those which have been published in reference to the Civil Law. 
Every one cites it, and every one admires isolated extracts from it but the comprehen- 
sive exposition, which constitutes the real merit of the work, is generally ignored. 

') See the works cited by Vangerow, I, $ 9. Arudts, Lehrb. der Pandekten, 5t*» 
Ed. i 17. 

*) Paohta, Kleine civ. Schrift., p. 221, et s. 

I. 2 
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their purpose '). At present the system generally adopted is that 
of Hugo, reproduced by Heise, in his Grundriss eines Syst. des 
gem. civ. Rechts; and which is, substantially, as follows: "Man 
cannot supply his necessities but by subjecting nature to his 
control. The force of things opposes, however, the completeness 
of this subjection; and it is limited to things which are finite, 
and which can be employed in satisfying human requirements. 
Those portions of nature which are thus subjected to the power 
of Man, are called " Things.'' The relation in which Man finds 
himself towards the thing which he controls, is, at first, a relation 
de facto, or natural relation; but in proportion as third parties 
become obliged to respect the power which he has assumed over 
things, and to forbear to interfere with that power, the relation 
or position, which, at first, was only de facto, enters the domain 
of Right, and creates for itself a relation of right, or of obligation, 
which, according to its scope, creates certain rules. The aggregate 



') Puchta himself, — starting from the doctrine which he prescribes, that for the 
natural sequence of joridical rules the principle of Right should be adopted as a 
guide, — has invented a new system, which presents the following classification : I. Rights 
of man as to his proper person, or rights of personality. II. Rights as to things. III. Rights 
as to actions (obligations). IV. Rights as to other persons (marriage, paternal authority 
etc.). V. Rights, as to persons, which have merced in us (hereditary rights). See Kleine 
Civ. Schrift. p. 239 et s. This system has been opposed, with justice, by Sintenis, Zeits. 
fiir civ. R. u. Proc. Vol XIX, p. 42; by Sav. Syst. I, p. 337; by Unger, Syst. des 
Oesterrich. allgem. Priv. Rechts, Leipsic, 1863, 2»* ed. I, $ 24; and by Windscheid, 
$ 13, note 2. In fact, and to begin with, the rights which belong to us differ ac- 
cording to the variety of the relations of right in which we are placed; but it would 
be false to say, conversely, that the relations of right are determined by our rights. Again, 
as Savigny remarks, t^e right of personality does not form a distinct class of rights, 
but forms the essential quality, the basis, of rights of every kind. As to a right over 
the personality of a deceased person, it is an absurdity; and besides, that which distin- 
guishes and characterizes hereditary right, is not the subject of a similar right, but the 
question of settling a patrimony which has no subject (possessor). Finally, in the moral 
system, there belongs to the family a distinct place; so that it is not possible to treat 
the juridical rules which affect it otherwise than as a natural unit. Brinz, Krit. Blatter, 
N®. 3, p. 4, makes, also, in reference to Puchta's system, this ingenious observation: 
"fie believed that he had evolved from the depths of the mind a new creation, when, 
in fact, he had produced only a caricature of this harmless idea: from the right to 
the thing." 
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of these rules forms what are called " Rights concerning Things** »). 

But, on the one hand; the number of Things which are ne- 
cessary for us is limited, and on the other, it is impossible for 
even the most energetic effort to produce or procure them all, 
without the help of others; and hence the necessity, which men 
find, of mutually interchanging their services and their forces. In 
other terms, individuals are compelled to form connections with 
other individuals; whence it follows that the one has to perform 
some act to the advantage of the other, and that thus the will 
of the latter is able to govern, as to a certain act, the will of 
the former. Relations of this kind are called " Obligations/' and 
the aggregate of the rules which govern them " the Rights of Obli- 
gations. It is upon these two kinds of Eights, — the Rights 
concerning Things and the Rights concerning Obligations, — that 
the individual Proprietorship, — the Patrimony, — is founded; 
and the statutes which regulate it are included in the general title 
of Patrimonial Rights, (Rights of Property), — or Jtis Rerum. 

But man is not isolated, he is a member of an organic whole. 
As such, he needs to complete himself by the aid of other men, 
with whom he contracts permanent relations. Of this nature is 
marriage; a union ordained by nature, whence are derived new 
relations, and as a result of which reciprocal ties are formed and 
maintained, between the persons thus united among themselves by 
a mutual afSliation. Hence, we have marriage, consanguinity, and 
paternal authority with its artificial extension, — guardianship. 
The relations in which man finds himself thus placed, as an in- 
dividual, but, at the same time, as a member of an organic whole, 
are those of the family, and the rules which govern them are called 
Family, or Domestic Rights. These rights are distinguished from 
Patrimonial Rights, by the fact that they are generally restricted 
to the control of the formation and dissolution of domestic ties; 
and as the substance and the scopeof those ties belong especially to 
the domain of morality, they seldom give occasion for the em- 
ployment of constraint. Besides, the family ties, or relations, cause 



Savigny, Syst.- 1, p. 368. Unger, I, p. 214. 
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numerous modifications of the rights of property; they have upon 
them an influence so important that they give to ^the Family" a 
certain judicial character; and there is consequently sufficient 
warrant for speaking of special rights of property, or Patrimo- 
nial Family Rights *). 

By his death man ceases to be the subject of rights, or capable 
of being the master of a patrimony. Now, the patrimony cannot 
exist without an owner, and would disappear and be annihilated, 
if there were not found some means (by a species of fiction) of 
causing the patrimonial individuality of the deceased proprietor 
to survive himself, in order that the patrimony may remain in- 
tact, and not be checked in its operation or in its development. 
The judicial institutions that produce this result, and with which 
many others combine in reference to inherited property, constitute 
what are called ^Ihe Rights of Inheritance f' which, extending, 
in a certain sense, the limits of the life of man, add, so to speak, 
the topmost stone, which crowns the edifice 2) of the Institution 
of Law 3); — Law being Organized Right. 



Sav., Syst. I, 380. linger, I, 380. Savigny says truly (1. c. p. 360): **It cannot 
be denied, that the fidelity and devotedness of hnsband and wife, and the obedience and 
respect of children, are the very essence of the institation of marriage and of paternal 
authority; bnt these elements, despite their importance, are placed onder the protection of 
Morality, and not of Law; as it is, likewise, to pnblic morality that we mnst leave the 
duty of commanding the father of a family to use his marital and paternal aathority 
with dignity and humanity." It is for this reason that I cannot approve the jurispru- 
dence of the Dutch tribunals, in according to the Husband the right (by the use of 
actual force) of compelling his Wife to re-enter the conjugal abode. This jurisprudence is 
founded upon the fact that the Law has been unwilling to ordain a duty without en- 
suring its fulfilment; as if it were in the power of the Jjegislator to regulate and con- 
trol, absolutely all the conjugal duties, without distinction! *) 

*) If the learned author were aware of the frequency, in England, of suits for *^tke 
restitution of conjugal rights'\ he would, perhaps modify his views as to the (legal!) 
impossibility of legislative control over the performance of "all the conjugal duties, 
without distinction!" The Translator. 

^) This phrase has been worn so theadbare, in its political use, (either grave or satiri- 
cal), on the other side of the Channel, that I would gladly have avoided it; but the 
metaphor which it embodies is too happily applied, to be abandoned here, because it has 
been abused elsewhere. The Translator. 

3) Sav., Syst. I, 385. Unger, I, 218. 
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But, irrespectively of the rules applicable to each particular 
subject, there are certain points which are common to all the 
relations of Right, or, at least, to most of them, and which we 
encounter always and everywhere; althougli, sometimes, with mo- 
difications more or less important. Thus, legal relations being 
formed between certain persons and for the advantage of certain 
persons, the legal capacity of the latter and their capability to act 
ought to be established at the outset. Thus, again. Things form the 
basis of Patrimonial (or Proprietary) Right, in its comprehensive 
sense; so that it is impossible to dispense with a preliminary defini- 
tion of the legal notion which we must form of ^Things'' and of 
the difference between their diverse kinds, as well as of the in- 
fluence which they exercise in the domain of Right. Moreover, as 
to each relation of Right, the questions arise: How did it originate? 
How has it been developed ? What is its result ? Finally, the pro- 
tection and the maintenance of Rights, in case of violation or of 
disturbance, and the modifications which those Rights themselves 
may consequently undergo, are, also, matters which belong, in 
common, to the general relation of Rights to each other. 

To avoid constant repetitions, and especially to render more 
conspicuous, by comparison, the similar character of the rules 
which govern the subjects just enumerated; in order, moreover, 
to display them in a more precise manner and to shew their 
connection with each other; the classification is preceded by a 
summary, which treats, I, Of Persons, or the subjects of Rights; 
II, Of Things ; III, Of the origin and the purpose of Rights ; and 
IV, Of the exercise of Rights and the means of enforcing them. 



SECTION IV. 



§ 11. SOME RULES; GONGERxNlNG THE CRITICISM OF THE TEXT, AND 
THE EXPLANATION, OR INTERPRETATION, OF THE PANDECTS. 

To interpret, in its extended signification, is to explain the 
sense and the bearing of the text interpreted. There is, First, 
the scientific interpretation *), or that which is obtained exclu- 
sively by scientific means, without the aid of any extrinsic autho- 
rity; and Secondly, the authentic interpretation, which is given, 
when the legislative authority, by its own decree or prescription, 
explains another decree which it had previously rendered. This 
second mode is not, however, an interpretation, properly so called, 
but rather a new enactment; with this derogation from general 
principles, that it has a retroactive (ex post facto) operation ^), 
in so far as the present legislator enacts that an anterior law 



^) The Grermans style it ^doctrinal" as distinguished from the legal, or authentic 
interpretation. 

') Nov. 19. Praef. i. f. "cum omnihus manifestum sit, oportere ea quae adjecta sunt, 
per interpretationem, in illis valere, in quibus interpretatis legibus sit locus." Nov. 143. 
i. f. '^quam interpretationem non in futuris tantummodo casibus, verum in praeteritis 
etiam valere sancimus, tamquam si nostra lex ab initio cum interpretatione tali a nobis 
promulgata fuisset." Kierulff, p. 72, note. Sav., Syst. VIII, 511. Bremer, inthe Jahrb. 
of Becker, II, 241 et s. Windscheid, $ 20. Sav. 1. c, does not see in this any dero- 
gation from the principle of the non-retro-activity of laws; inasmuch as the judge, bound 
by the will of the L^slator, in reality applies only the law interpreted, and not the 
law interpretative; but this is to ignore the fact that "retro-activity" consists, here, 
precisely in the circumstance that the judge, who, before, was free as to his apprecia- 
tion of an obscure or equivocal law, is now bound by the interpretative enactment, even 
as to his judgment of acts performed before its promulgation. The authentic (or legal) 
interpretation is -also regarded by the Prussian Law as fonmng an exception to the prin- 
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ought always to have been construed in a certain manner and not 
otherwise. We shall, therefore, have to consider only the scientific 
interpretation; and as I do not propose to offer, here, a general 
hermeneutic of Law, I shall restrict myself to the indication of 
certain points, which it is desirable to note for the better expla- 
nation of the principal parts composing the Justinian collection '). 
But, first of all, it is indispensable to be assured of the authen- 



ciple of non-retro-activity *). (Pr. Lands-Recht, Introduction, § 15.) "Nevertheless, where 
the Legislator thinks it necessary to give an interpretation of an anterior law, and this 
interpretation has heen puhlished in dne form, it must be applied to all cases not pre- 
viously decided." Thus, also, in the proposed Dutch Stat, of 1820, art. 31 : "when, however, an 
ulterior law has no other object than to explain and interpret one which is anterior, it 
is in accordance with the provisions of the interpretative law, that even the cases arising 
before its promulgation must be judged, if the litigation which concerns them has not 
yet been concluded by a definitive judgment or by a compromise"; and the like in the 
Austrian Code, Introd. § 8. French jurisprudence has also sanctioned this principle, 
although the provision relative thereto, proposed in the draft of the Code, is not em- 
bodied in the actual publication. See Dalloz, v. Laws, chap. IV, art. 1, N^. 188. 

') Several authors have written on this subject; for instance, C. W. Eckhardt, Her- 
meneutica Juris, Leipsic, 1750; Zachariae, Versuch einer allgemeinen Hermeneutik des 
Rechts; Meissen, 1808; W. F. Clossius, Hermen. des Rom. R. im Grundrisse, Lips., 
1831; Lang., Beitrage zur Hermen. des Rom. R., Stuttgart, 1857. See, also, Thibaut, 
Theorie der logischen Ausleg. des Rom. R., 2°^ edit., Altona, 1806. The opinion gene- 
rally entertained, at present, is not very favorable to the hermeneutic. See Puchta, 
Vorles, I, p. 38: "From the combination of rules respecting the criticism and the in- 
terpretation of texts, there has been formed a distinct doctrine, — the juridical herme- 
neutic, — which is, ordinarily, but a dry, sterile, and very superficial explanation, not 
reaching the depths of the subject. For every ])erson gifted with common sense, the 
whole science of law consists of hermeneutics." Kierulff, p. 35: "The superficial rules 
which are usually grouped under the name of hermeneutics do not enable any one to 
obtain positive results. Every jurist, and above all a jurist of genius, should be a 
Master of legal theories; but their application in concrelo, coupled with actual example, 
can alone furuish a sure and useful guide. "When the judicial vocation, matured by study 
and practice, has become a practical reality, it is no longer reflection which guides 
it at the moment of production, and mere abstract rule is without influence upon the 
creative action." Windscheid, $ 20, i. f.: "It is less a science to be taught than an 
art which must be learned." 

*) "Retro-active," — "retro-activity, etc." — although more than doubtful English, 
seem to be received into the current legal vocabulary, ea: necessitate rei, in substitution 
of the cumbrous phrase "having a retrospective operation" and its corollaries. 

The Translator. 
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ticity of the text to be interpreted. Criticism, which tends to the 
attainment of this end, is either that which is termed inferior, 
(diplomatic criticism), or that which is styled superior, (conjectural 
criticism). The first consists of the careful comparison of divers 
manuscripts and various editions, and the consideration of their 
respective authority; The latter does not rely exclusively upon 
these external authorities, but devotes itself to the correction of 
erroneous readings, while also taking note of necessities and 
probabilities, in connection with the contents of the texts. 

Now, in reference to the criticism of texts, it is necessary to 
pay attention to the following observations: 

I. In the manuscripts, the signs of punctuation are either ab- 
solutely wanting, or are very rarely found; and often the 
editors have placed or displaced them in the most arbitrary 
manner. Examples: a) in L. 22 pr. D. quando dies leg. (36. 2) 
the text of the ordinary editions gives,' si annorum quatuordecim 
[actus erit, an ita. cum priore scriptura/* which should be 
corrected thus: an ita: cum >). b) In L. 11, § 6 and § 7. D. 
quod vi aut clam. (43. 24), the § 6 should finish with furiosus, 
and the § 7 commence with the words: sed ad noxam an ^). 
c) In the L. 6. D. de her. petit. (5. 3) it should read: vel quae- 
rendum an debeatur^ et si testamentum falsum esse dicatur, 
Ei tamen qui, etc. ^). d) L. 33. § 1 D. de reb. auct.jud. possid. 
(42. 5) should be corrected thus: Defendere debitorem sicut 
antequam bona ejus possiderentur, licet, ita post bonorum quo- 
que possessionem. Verum sive ipse sui etc. *). 

II. Syllables of similar sound (consonant) are sometimes omit- 
ted. For example: facere cusaverit, for facere recusaverit. L. 24 



') In the annotated edition of Lyons, 1562: ^An com quatuordecim annorum factus 
erit nam ut." KriegeFs edition also perpetuates the error. 

2) Goldschmidt, Jahrh. des Grem. Deutsch. Rechts, V, p. 132. 

3) See Francke. Ezeg. dogm. Comment, iiber den Pandtitel de Her. petit. Grottingen, 
1864, p. 107. 

*) Keller, Semestr. I, 112, says of this fragment: "Verborum structura et sententia- 
rum conjunctione inconcinnum, contortum et suspiciosum." Cnjac. 0pp. VIII, p. 676, 
proposes to interpolate here an entire line. 
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D. de min. (4. 4). In L. 1. § 6 D. de superf. (43. 18) we must, 
undoubtedly, admit the reading of Huschke '), pignori quoque 
insupeVy superficiem dari. In the § 96 Fragm. Vat. Die nuptiarum 
vir t;irgini obtulit munus (Mommsen). In L. 36. § 3 D. de her. pet. 
(6. 3), we should read; nee adjectum esset eisi res interierit *). 

III. Sometimes letters or syllables are transposed. For example, 
L. 52. § 2 D. de leg. Ill (32) we read partes hodie, which 
should be rhapsodiae. In Ulpian VI. 15, we should read quae 
triennio instead of qtcadriennio ; and in the Coll. Mos. et Rom. 
leg. 16. 3, 5, we should read qxUbus bonorum possessio nisi, 
instead of possessionis 3). 

IV. The sigla (abbreviations) which have insinuated themselves 
into the Corpus Juris despite the prohibition of Justinian 4)^ are 
sometimes erroneously explained and sometimes completely over- 
looked. For example: In L. 1. pr. D. de 0. I. (1. 2) we read: 
Facturus legum vetmtarum inter pretationem necessario PRIUS 
ab urbis initiis repetendum; but we should read P. R. I US; Populi 
Romani jus &). In L. 8 pr. D. qui et a quib manum (40. 9) "/". c." 
has been rendered " fideicommissorum causa,'' while, in fact, this 
abbreviation signifies fraudandorum creditorum^ nqog naQayga- 
q)ijp'Ta)v daveiarwp «). In Ulpian VI, 6, habet R. U. actionem, 
K. U. has been rendered revera instead of rei uxoriae. In L. 3 
pr. D. de pollicit, (50. 12) it has been overlooked that eo is a 
siglum, or abbreviation, and that consequently we must read 
extra ordinem. In L. 9. § 4 D. ad leg. Aquil. (9. 2) the co- 
pyist has erroneously assumed that CUMIL signified cum alii, 
whereas the § 4. I. de leg. Aquil., and the whole sequence of 
the law, prove that Ulpian had written cum milites 7). 



1) Zeitschr. fiir Civ. R. und Proc. XX, p. 196. 

2) See my observatioDs in the collection. Themis, Rechtsknud. Tijdschr. 's Graven hage, 
Gebr. Belinfante, 2"^ collection, V, p. 236, and Bckhardt, 1. c. 60 and 61. 

8) Vangerow, I, ^ 23, note N^. 4 c. 

*) § 8, CJonst. Oranem reip. nostrae sanctionem. 

*) Mommsen, Jahrb. des Gem. Deutschen Rechts, III, p. 9. 

•) Cojac, Observ., 4, 31. 

7) See my observations, Themis, 1861, p. 488. 
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V. For the criticism of the text, the Basilica, and better still, 
what are called the Ancient Scholies, are of incalculable ntility; 
a utility which even in our day is not sufficiently appreciated. 
Among these Scholies (scholia) we must concede the higher autho- 
rity to the extracts of the Index of Dorotheus ; because we there 
find a literal translation (xaid noda), by one of the compilers; 
that is to say, by a man who has had before his eyes those 
writings of the jurisconsults which served for the compilation of 
the Pandects. The same is true of the commentary written by 
the Antecessor Stephanus, under the title 'O '"Ipdi^, or To nXcirog »). 

Examples: The Basilica (50. 1. 53) prove that the obscure 
text of the L. 54 pr. D. de Acq. rer. dom. (41. 1) should be 
thus amended: Homo liber hereditatem nobis acquirere non po- 
test, qui bona fide nobis servit; acquiret tamen sibi, si sponte sua 
sciens conditionem suam adierit. In L. 56. § 1 D. de furt. (47. 2), 
in the phrase in simplum videtur quaestio sublata, we must, 
instead of sublata, which makes the sentence incomprehensible, 

put translata: SoxeT eig to dnXovv 17 trig ^"konr^g l^rJTj^oig xar*- 
vfjvi%&ai 2). In L. 26. § 3 D. de injur. (47. 10) we should read: 
sed *hoc non utcunque, sed tunc locum habere potest. Schol. Bas. 

(60. 21. 25), dXXd vavTa ovi (ogdrjnore ffuqav *%«*, otX^ ore 
%dQiv v^Qicog TcAra noieT, In the L. 6. § 3 D. de Stat. lib. (40. 7) 
it should be, non solum autem si venierit, haec conditio ad eum 
transit qui emit (ov fAovov di idv nqad'fj, fjiera^aivii ngog rov 
dyoQaaTtjv ij aigeoig dXXd xai 3). In L. 7 D. de leg. Corn, de 
fals. (48. 10), it should not be, cum ne quidem omnino, but, cer- 
tainly, cum ne quidem hominibuSy jure Civili nequejurePraetorio, 
neque extra ordinem computantur. Schol. Basil, onon ovre xard 

TO noXiTixoi/ oVTi xard top nqaiTiaQa ovTe fjiijv i^TQU ogdipifi 
xp7]q)i^ovTcci eig dqid'fiop nQogcjncop at olxeTcci *). 



^) See the remarkable work of L. Heimbach, Ueber den Natzen der Basiliken undder 
sogenannten altcn Scholien fiir die Kritik des Digesten-textes, in the Zeitscbrift fiir 
Rechtsgesch., II, p. 318, et s. 

2) See my observations Themis 1860, p. 453. 

3) Ileimb., 1. c., p. 351. 

^) The same, 1. c., p. 362. 
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As to the interpretation of the collection of Justinian; it is 
chiefly necessary to observe the following points. 

I. The Pandects, destined^ like the Code, to serve as a legal 
compilation, ought, properly, to contain only those enactments 
v^rhich were still in force, in the time of Justinian. It is, there- 
fore; not surprising, that the compilers should have been authorized 
to make, in the passages virhich they extracted from the ancient 
writings or laws, such modifications, alterations, or additions, as 
they might think necessary to the end which they sought. It is 
to this circumstance that we owe many fragments, which in the 
Corpus Juris are very different from the original text. The pas- 
sages thus altered are known by the name of Emblemata Tri- 
boniani '). Examples : L. 47. § 1 D. de neg. gest. (3. 5) ; L. 3. 
§ 1 D. de usufr. accresc. (7. 2), si duo fundi domini proprietatem 
tradiderint, compared with the Fragments Vat. § 80, proprieta- 
tem mancipaverint ; L. 12. § 3 D. de usufr. (7. 1), stipuletur 
aliquid vel per traditionem accipiat, comp. Fragm. Vat. § 89, 
stipuletur aliquid vel mancipio accipiat ; L. 49. § 1 D. sol. matr. 
(24. 3). Fundus aestimatus in dotem datus — ex causa pignoris 
ablatus est, comp. Fragm. Vat. § 94, ex causa fiduciae ablatus est. 

II. On the other hand, the writings which remain to us from 
the times before Justinian prove, that, urged by the desire not to 
suppress more than was absolutely necessary, the compilers have 
reproduced only portions of certain passages, while omitting the 
rest; whence it follows that we do not find in these passages 
the logical sequence which existed in the original text. Compare, 
for example, the §§ 6 and 7 I. de Atil. tut. (1. 20) with Gains, 
I. § 189; the §§ 1 and 2 I. de fidej. (3. 21) with Gains III. 
§§ 119 and 120 ^). 



^) L. 1. $ 7; L. 2. § 10. C. de jur. enucl. (1. 17). "Ut si quid in veteribus non 
bene positmu libris inveniatar, vel aliqnid snperfluum vel miuus perfectum est, repleator 
— at hoc videatur esse veram et quasi ab initio scriptnm^ quod a vobis electum et ibi 
positnm fnerit." 

^ These comparisons prove that there is much less of the emblemalaj than was for- 
merly imagined, and that, regarded from the practical point of view which they adopted. 
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III. With this is connected what is called the double interpre 
tation (duplex interpretatio), which occurs where it becomes ne- 
cessary; in the Justinian compilation, to give to certain words a 
signification entirely different from that which the author of the 
passage had originally intended. There are, indeed, instances in 
which, in cases of this nature, the compilers, instead of changing 
the words, have, from an excess of scrupulousness, felt bound to 
preserve them, even at the sacrifice of perspicuity. Examples: 
L. 63. D. de usufr. (7. 1) ; L. 39 D. de Serv. praed. urb. (8. 2) ; 
L. 11 § 1 D. de publ. in rem. act. (6. 2). 

IV. In order to thoroughly understand the bearing of many 
passages of the Pandects, it is necessary to pay attention to the 
name of the Jurisconsult and the title of the work whence the 
fragment is extracted, as well as to the particular subjects to 
which that work refers. In fact, we know that the compilers have 
frequently placed extracts in places where they are quite inappro 
priate ; thus- giving them an apparent meaning entirely at variance 
from that which their author had in view »). This is especially 
the case with the BegtUae Juris, in the last Title of the Pan- 
dects; which, unless taken in connection with the fragments from 
which they are extracted, frequently seem to have an operation 
much more general than they have in reality ^). Examples: L. 6 
D. de transact. (2. 15) compared with L. 1. § 1 D. Testam. 



Tribonian and his fellow-labourers have shewn rather too much than too little respect 
for the writings of the ancients. 

In reference to the recent discoveries in the ante- Justinian field, and their help in the 
acquirement of a more precise knowledge of the Roman Law, See Edw. Schrader : " Wass 
gewinnt die Bom. Rechtsgesch. durch Gaius Institutionen ?" — an article inserted in the 
Heidelberg Jahrb. der Lit., and published separately at Heidelberg in 1823; G. Brnns, 
quid conferant Vat. Fragm. ad melius cognoscendum jus Romanum, Tubingen, 1842, 
gvo and Comment. Cst. J. W. Tromp, ad Quaestionem Juridicam in Acad. Lugd. Bat., 
anno 1835 propositam Annales Acad. Lugd. Bat. 1836. 

*) Such laws are styled leges fugiiivae. 

^) Bernardus Henricus Reinoldns, Oratio de legum inscriptionibus (Duisburgi, 1712), 
p. 188: '^Cunctae regnlae, ut solenne carmen: in schola, in foro omnibus in ore sunt, 
numquam spectantibus, unde habeant originem, nee animos advertentibos ad quas species 
pertineant." 
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quemadm. aper. (29. 3) *); L. 40 D. de R. I. (50. 17), com- 
pared with L. 6 D. de verb. obi. (45. 1) ^), and with L. 19. 20 
D. de aq. pluv. arc. (39. 3); L. 75 D. de R. I., compared with 
L. 8 D. de coll. bon. (37. 6) »); L. 112 D. de R. L, compared 
with L. 42 § 3 D. de proc. (3. 3); and L. 195 D. de R. I. 
compared with L. 68 D. de her. instit. (28. 5) *). 

V. The Pandects contain, also, fragments which contradict each 
other, or which are irreconcilable with passages of the Code or 
of the Institutes (antinomiae) ^) ; although Justinian was so far misled 
by faith in the perfection of his work, as to affirm the contrary. 
When we encounter such antinomiae, it is necessary to observe, 
with an extreme minuteness, — which, according to the suggestion 
of the Emperor need not exclude even subtlety «), — whether 
these passages do not offer some delicate shade of meaning, which 
reconciles their apparent contradiction ; or, again, if one of the 
passages should not be considered as completed by the other, so 
that the apparent general application of the one is, in reality, 
localized and restricted by the other. This mode of harmonising 
apparent discrepancies, is styled the systematic method '). 

Examples: L. 51 pr. D. de proc. (3. 3) compared with L. 1, 
"2 C. de fidej. min. (2. 24); L. 7. § 1 D. de except. (44. 1); 



*) Vide Labitiutf Usus ludicis Pandectarnm, placed at the end of the Jurispr. resti- 
tuta of Abraham Wieling, Amsterd. 1727, and Risch, die Lehre vom Vergleiche (£r- 
langen, 1856), pp. 108—130. 

«) Vide, Gothofred. Comment, in tit. de R. I. L. 40, cited. Sav., Syst. 3. $ 112. 

^) Cm'ac. ad lib. Ill Quaest. Papin. ad. h. 1. 

-•) Sav., Syst. 3, § 118 u. 

') There can be, here, no question of the novellae, the object of which was, in fact, 
to change the legislation. 

•*) L. 2. § 15, L. 3. § 15 C. de vet. jur. enncl. (1. 17): "Contrarium autem aliquid 
in hoc codice positum nullum sibi locum vindicabit, nee invenitur: si quis subtili animo 
diversitatis rationes excutiet: sed est aliquid novum iuventuro vel occulte positum, quod 
dissonantiae querelam disxsolvit, et aliam naturam indncit discordiae fines effugientem." — 
"" Contrariam autem aliis legibus legem ex his quae in hoc volumiue positae sunt, non 
facile quis repererit, si modo ad omnes contrarietatis fines animum intendere festinet, 
sed inest aliquid diversum; quod adsumtum alterius generis forte banc et illam legis po- 
sitionem apparere faciat." 

7) Vide Sav. Syst. I, § 44. Amdts, § 18. 
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L. 95. § 3 D. de solut. (46. 3) ; L. 3 § 4, and L. 13 pr. D. 
de min. (4. 4) «); and L. 3 and 4, § 2 D. pro suo (41. 10), 
compared with L. 27 D. de usurp. (41. 3); L. 11 D. pro emt. 
(41. 4); L. 5. § 1 D. pro suo, and § 11, I. de usuc. (2. 6) ^). 

It sometimes happens, nevertheless, that one of the contra- 
dictory passages evidently contains a provision, which must be 
considered as the latest result of the progressive developement 
of Law; while the other has been reproduced by mistake, or 
perhaps for historic accuracy, in order either to explain the pre- 
sent legislation by reference to the ancient law 3), or to ensure 
the application of the latter to legal propositions previously stated. 
Nov. 89, ch. 7. This method of reconciling contradictions, — 
which should be employed with the utmost circumspection, — is 
styled the historic method *). 

Examples: L. 34 pr. D. mand. (17. 1), compared with L. 15 
D. de R. C. (12. 1), and L. 11 D. cod.; L. 38 § 1 D. de solut. 
(46. 3), compared with L. 3 §§ 12 and 13 D. de don. i. v. e. u. 
(24. 1) «). 



') Vangerow, Pand. § 183, note. Keller, § 104, n^. 2. Sav. Syst. VII, § 33B. 

2) Sav. Syst. I, § 43. 

3) The compilers were unwilling to exclude, absolutely, all historic materials. This is 
proved, — at least in respect to the Institutes, — which, themselves were intended to 
contain only the law actually in force, (§ 3 Prooem: ut nihil inutile, nihil perperam 
positum sed quod in ipsis rerum obtinet argumentis accipiant), by $ 5 eod., § 1 de 
testam. (2. 10) (sed ut nihil antiquitatis penitns ignoretnr), $ 1 de iideicomm. lib. (2. 23), 
the pr. and ^ 1 and 2 de succ. lib. (3. 8). As to the Pandects, the same thing results, 
from (among others) L. 2 ad Set. Vellej. (16. 2), and L. 1 D. de test. mil. (29. 1). 

'») Sav. 1. c, p. 276 et s. Arndts, 1. c. 

6) Sav. Syst. IV, p. 592 and T. I, § 45. Vide Carl Salkowski, Zur Lehre von der 
Novation. (Leips. 1866), p. 55 et s. 



SECTION V. 



§ 12. WORKS RELATING TO THE PANDECTS. 

Vide: Vangerow, Lehrbuch der Pandekten, I, § 7 — 10. 
Keller, Pand. Introd. p. 33—49. 
Windscheid, Lehrbuch des Pandekten-Rechts, § 12. 
Arndts, Lehrbuch der Pandekten, § 16 — 22. 



BOOK FIRST, 



GENERAL. 



OF RIGHTS IN GENERAL. 



CHAPTER I. 
Bights. 

§ 13. RIGBTS IN GRNKRAL. 

That which is called "Right" is the universal conviction *), 
which leads all the members of the same community to recognise 
and to adopt one uniform rule as the guide of their actions ^). 

This conviction manifests itself either by Law or by Custom. 



') It is the especial merit of the Historic School, to have disseminated just ideas as 
to the origin of Law. Vide Savigny, Vom Beruf. § 2; Pnchta, Vorlesnngen, § 10: 
"The members of one and the same nation are united among themselves by a common 
tendency of mind, (national character, or nationality). Certain views and certain con- 
victions, or at least ceitain aptitudes for acquiring them, and certain predispositions, are 
innate with them, for the sole reason that they are members of the same nation. Among 
these are certain legal opinions or convictions." 

'-') Keller, Pand. § 1 : " Legal notions commence by being instinctively observed, in the 
relations of 'life, and act upon those relations as a natural force; exactly as is the case 
in regard to language and manners. But, afterward, organized Human Society draws 
them within the sphere of its conscience and of its freedom of action, and, by its crea- 
tive power, gives them a positive form and a determinate eflBcacity." 
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§ 14. OF LAW. 

By ^law/' is meant a declaration of the public authority, in 
reference to that which it wills shall, be obeyed; and be applied 
as a governing rule. The exposition of the diverse forms in which 
the will of the Legislator fnanifested itself, at different epochs of 
the Roman Government; belongs to the History of Law. 



§ 15. CUSTOMARY LAW. (cOMMON LAW). 

Customary law, is the popular conviction as to what ought to 
be the law or governing rule of action, as this conviction is ma- 
nifested by a constant and uniform application '). 



L. 82, § I, D. de Leg. (1. 3) Inveterata consoetado pro lege nou immerito casto- 
ditar (et hoe est jus, quod dicitur moribus constitntam). Nam cum ipsae leges nulla alia 
ex causa nos teneant, quam quod judicio populi receptae sunt: merito et ea quae siue 
ullo scripto populus probavit, tenebunt omues; nam quid interest, suffragio populus vo- 
luntatem suam dedaret, an rebus ipsis et factis? Quare rectissime etiam illud receptnm 
est, ut leges non solum suffragio legislatoris, sed etiam tacito consensu omnium per de- 
snetudinem abrogentur. L. 36. D. eod. '^Sed et ea quae longa consuetudinc comprobata 
sunt, ac per annos plurimos observata, velut tacita civium conventio, non minus, quam 
ea quae scripta sunt jura, servantur." L. 36, L. 40. D. eod. § 1. I. de jur. nat. gent, 
et civ. (1. 2). Nov. 89, cap. XV. Formerly, legislation was regarded as the only source 
of law, and every other mode of formation of law as an infringement of the public 
aathority, without the express sanction of which, custom must be utterly powerless. „ Cus- 
tomary law" was consequently understood to mean such rules as had their origin in an 
uninterrupted usage, and their justification in the will of the state.' To this erroneous no- 
tion must be attributed the care taken by modern l^islators to check a development 
which, in their eyes, was completely irregular. (Vide the Civil Code Aiitr. § 10, in con- 
formity with art. 3 of the Netherlands* law, containing general provisions respecting the 
legislation of the kingdom; and the General Code of Prussia, — Publikations Patent, 
§ I, § 6 and 7). 

The historic school was the first to thoroughly analyse the essence of customary-law, 
and explain satisfactorily its character and meaning. Vide, particidarly, Hugo, (Civ. 
magaz. IV, 89 and v.) in an interesting and intelligent essay entitled ^Die Gesetze 
sind nidit die einzige Quelle der Juristischen Wahrheiten". ["Laws (codes), are nut 
the only source of juridical truth'*.] Puchta, das Gcwobnheits-Kecht, 1832, 1837. 
I. 3 
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According to the RomaD system, the following conditions are 
reqnisitd for the existence of cnstomaiy-law. 

First: It is reqaisite that the custom should be founded upon 
a conscioosnesB of the necessity for a law. (opinione necessita- 
tis). If there is merely a purely accidental repetition of acts, — 
not founded upon a conviction that they ought to be thns, and 
ought not to be otherwise, — then there is custom, but no cns- 
tomary-law. ') 

Second: It is requisite that the custom shall have existed for 
a certain length of time. (Longa, inreterata, diutnma, antiquitus 
probata et servata tenaciter consnetado, longaems usns. L. 32. 
§ 1. L. 35, D. de legg. (1. 3). L. 2. 3. C. quae eit long. cons. 
(8. 63). But it is impossible to declare, in this respect, a fixed 
rule, capable of determining, precisely, either the exact time, or 
the exact number of repetitions required; and it is to the judge, 
that mnst be left the duty of deciding both these points *). 



SsT. S^it. I, ii T, IS, 18, SB, SS. — The theaiy was nevertheUra, carried to an 
eitranie in the otber directiOD, when it was assnmed that cnatom waa nm«ly a mcaoe 
of recogniging the lair : whereaa it ia ratiier the fonn in which the law makes itself known. 
In bet, aa legislation cannot becoOH law except by pnblieation, neither can the popular 
conviction beeonie *o, except by beiufc manilealed in the relations of life. Kiernlff, Theorie, 
p. B, note. Unger, SjeL del iislerr, allg. Priv. K. I, g B. Windsoheid, Pand. g IG, 
not« 3 (SalTrltgio popnlna Tolnntatara snam declaret, an reha ipni ef faelU). 

Professor Opzoomer, at page 15 of his nommentar; Dpon the laws of the NetherlaDdg, 
containing a general sunniarj of the l^alation of the kingdom, asenming, as a prin- 
dpie, that tlie legal conicience of the People finds expression in the ntterancca of the 
Lt^llator, does not admit that any other Tuice hat a right to be heard ; — bnt it 
may be answered, that there nill always elapse .a long time before the convictions of the 
people become known to the legislator, md that the latter is not always a free ^ent; 
and that, conseqnently, if costoniory hlw be not recognised, the popular l^al eonvie- 
tioDS may remain far too long, withont finding authentic utterance. Opzoomer, indeed, 
has felt this diffiealtj and saggested a remedy. But even supposing that this remedy 
were as easy of application ai he imaginea it to be, it is sUU tme that it has not yet 
been admitted into the Phormacopaea Belgica. Nevertheless, Opzoomer approves of the 
Ian which henceforward has, pitilessly, deprived* costom of existence! 

') Kiernlff, 1. c, p. B. Unger. 1. c. p. 39. 

*) Formerly it w»s the usage lo apply, by analt^y, the rules of prescription Oimi*** 
tion of time); — consuetndo legitime, canonioe praescripta. Kiemlff, p. 11. — Pucbta, 
Vorles, S 13. — Winds^U, f tG^_u^ I The provision of art. 7 of the Prqjeot. 
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Third: It is requisite that the custom shall have been exer- 
cised in a uniform manner, and not have been contradicted or 
neutralised by any contrary usage; >) — unless, indeed, the latter 
shall have been purely accidental. (Tcna^iter, jugiter observata. 
L. 3. C. quae sit long. cons. L. 3. C. de priv. schol. (12. 30). 

Fourth: It is requisite that the conviction upon which the 
custom is founded be not the result of a mere error, which, with 

* 

proper attention, would have been promptly detected. L, 39 D. 
de legg. ^Quod non ratione introductum, sed errore primum, 
deinde consuetudine obtentum est, in aliis similibus non obtinet." ^) 

The custom by which customary law is manifested (or esta- 
blished), may emanate directly from the people themselves, when 
the uniformity of their acts shews that they govern their relations 
of right, (legal relations), always in the same manner; or this 
custom may display itself either in judicial decisions, or in the 
opinions of jurisconsults; inasmuch as these may be considered 
the true representatives of the legal sentiment of the nation, as 
being the living organs of its legal conscience. 

The law thus created by jurists is not the result of scientific 
research, but rather one of the various forms of customary-law. •*») 

Custom may be proved, in part, by individual observation, — each 
person being able to establish the continuous practice of certain similar 
acts; — and in part by credible testimony of its actual existence. ^) 



of 1820 was jiist: ''The appreciation of the presence of these two conditions is entrusted 
to the judge, who must decide according to the natnre of the different cases." 

*) L. 34. D. de R. I. (50. 17). Si neqne regionis mos appareat, quia varins fuit. 

2) Sav. I, 174. Windscheid, § 16, note 3. The explanation which Kierulff (pag. 12) 
gives of this text, seems to me forced. As to the condition required by canon Law, nt 
consnetudo sit rationabilis, sec Say. I, 17C; Kierulff, p. 13, and Windscheid, note 5. 

') This is termed '^ Jurists-law" in the restricted acceptation of the phrase. Upon ju- 
rists'-law in general, see Pnchta, Vorl., 1, 42, and in the contrary sense, vou Scheurl, 
Beitrage I, 121. The latter remarks, justly, that science, as such, is not a source of law 
worthy to be placed in the same line as customary law (or right). 

*) L. 34. I), de legg. "Cum de consnctudine civitatis vol provinciae confidere quis 
videtnr, primum quidem illud explorandum arbitror, an eiiani contradicto nliquaiulo judicio 
consoetudo firmata sit." Among the proofs which tend to establish the existence of ciislom, 
must be included the ^Weisthiimer*^ — i. e. the decisions of the ancients of a locality 
as to its usages, — and the " Turbes" or legal adages and current proverbs. 
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The rules of procedure, relative to the necessity and the man- 
ner of alleging and proving, judicially, the facts upon which it is 
intended to rely, are distinct from the proof of custom no less 
than of law; — thus the judge cannot recognise a fact which 
has not been duly stated or proved, before him, by one or other 
of the parties, — but he is bound, on the contrary, to pay at- 
tention to customary law, and to apply it ex officio^ even though 
the parties may neglect to invoke it. ') 

The force of customary-right is fully equal to that of written 
law. L. 32. § 1. D. de legg. (1. 3). It may perfect, modify, or 
indeed abrogate the existing law; ^) even though that law should, 
in advance, have declared null and non-obligatory any custom to 
the contrary which might be adopted. *) In fact the written law 
cannot prevent a right from establishing itself as such; and con- 
sequently any provision which invalidates, by anticipation, a future 
custom, is as inoperative as one which should, in the same man- 
ner, prohibit a future enactment. 



§ 16. ABSOLUTE, OR IMPERATIVE LAW: — COMPLEMENTARY, OR 

REGULATORY LAW. (ABSOLUTES, GEBIETENDES REGUT : 

VERMITTELNDES, ERG^NZENDES RECUT; AD JUS, — Al) 

VOLUNTATEM PERTINENS. L. 12. § 1. D. DE 

PACT. DOT. (23. 4)). 

By imperative law are meant the rules, which, founded upon public 



») Sav. I, 188. Windscheid, § 17. Vangerow, I, § 17. Kierulflf, 1. c, p. 14, says, 
very justly, ** custom, as such, is a fact, but it is not so with cuatomary-Iaw. The 
latter is not strictly a fact, but only finds in the fact its expression, or manifestation." 

') This rnle is contradicted, only in appearance, by L. 2 C. quae sit longa cons.: 
Consuetudinis ususque longaevi non vilis anctoritas est, vernm non usqnc adeo sui vali- 
tura raomento, nt aut rationem vincat aut legem. This law only expresses the difference 
between custom as a fact, and customary law as an expression of the general will. See 
Fuchta, Vorlcs, I. 451 ; and other less plausible explanations in Sav. Syst. II, appen- 
dix I. Vangerow I, § 16, Kierulff, 1. c. 

8) Windscheid, § 18. 
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order, — the pecuniary or administrative interests of the State, — 
or good morals, — leave no room for the exercise of individual 
will. They are enforced, whether individuals desire it or not. Jus 
pablicnm, privatorum pactis mutari non potest. L. 38. D. de pact. 
(2. 14). Facto jus publicum infringi non potest. L. 20. pr. de 
relig. (11. 7). Quoties pactum a jure communi remotum est, ser- 
yari non oportet. L. 7. § 16. D. de pact. L. 42. D. eod. L. 12. 
§ 1. D. de pact. dot. (23. 4). ') Complementary, or regulatory 
law, on the contrary, leaves an ample field for exercise of indi- 
vidual will, and operates only when the parties interested have 
neglected to determine their respective legal rights to their full 
extent. 



^) Ihc. ne dolos praestetnr, ut totores aneclogisti sint, ne divertere liceat, ne quis Fal- 
ddia Qtatnr. L. 28. D. de R. J. L. 5. § 7. D. de adm. tnt. (26. 7). L. 15. § 1. D. 
ad. kg, Falc. (85. 2). L. 5, 6, 14, 15, 16, D. de iwct. dot. (28. 4). L. 13. § I. D. 
de PoUidt. (50. 12). ** Conditiones donationibus adpositas, quae in Rnmpnblicam snnt, 
ita demun ratas esse, si ntilitatis pablicae interest: quod si damnosae sint, observari non 
debere: et ideo non observandum, quod defnnctos, certa snmnia legata, vctuit vectigal 
exerceri: esse enim tolerabilia, quae vetns consnetudo comprobat.'* See art. 187, 195, 
470, 1112, 1200, 1228, 1556, 1557, Netherlands* Civil Code; and art. 14, of the Law 
oontainiog general provisions. 



CHAPTER 11. 



The idea of rights, and their divisions. 

§ 17. WBAT CONSTITUTES A RIGHT. 

A Right in its subjective sense, is the power ') given, by 



I) From the fact that a right is a power, it follows that no conception of it can be 
formed except as attached to a person. Windscheid, Pand. § 49, note 2, and other authors 
whom he cites, reject, in the vacant inheritance, the fictitioas personality. Among 
other reasons, they rest upon the fact that the law possesses the absolute power of pro- 
longing the existence of an assemblage of patrimonial rights, without any positive ne- 
cessity for the presence of a subject to govern that assemblage. But Kuntze objects, very 
justly, (die Obligation, § 95), that, even in the domain of pure reason, arbitrary- 
absolutism cannot reign, and that even the jurisconsult and the legislator must respect the 
laws of logic. If it be, still, asked, why the rights and the obligations which were at- 
tached to a determinate subject cannot continue to exist in their collective unity, after 
the disappearance of this subject, (person,) [Windscheid, Actio des Bom. Civil-Bechts, 
§ 234], I answer that if we admit this possibility, for the sole reason that the patri- 
mony has once had a subject, this is, in reality, equivalent to a recognition of the 
fiction of a continued personality. Finally, Windscheid, starting from the principle, that 
a determinate subject is not essential to the existence of a right, deduces thence the 
conclusion that there is no necessity for a subject at all! But, Unger (Krit. Ueberschau, 
YI, 160), wittily asks him what would be said to the following specimen of reasoning: — 
" Inasmuch as it is indifferent by what actor this part may be played, there is no need 
of any actor whatever for this part." Windscheid is, also, sharply attacked by Ihering, 
Jahrb. f. d. Dogmat., I, 28, note 9. Our assumption that an existing right cannot be 
imagined except as attached to a subject or possessor, is not contradicted by the cir- 
cnnstance that it is sometimes uncertain, and not to be known until subsequently, upon 
which person, among several, a right will devolve. L. 70, § 1. D. de nsnfr. (7. 1): 
'^pendere, eomm dominium, ut si summittantnr, sint proprietarii, si non smnmitantnr, 
fructuarii. Quae peculiari nomine servi captivomm possident, in snspenso sunt." L. 22. 
§ 8. D. de capt. (40. 16). 
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right in the objective sense to the will of a person '), rela- 
tively to a certain object. To such a right there corresponds, if 
not a positive obligation on the part of another specified indivi- 
dual, at least a negative obligation ^) on the part of every one, 
not to disturb the possessor of the right in the exercise of the 
power conferred upon him by its possession, (by the objective 
lighi) 



*) fitting, (die Natar der Correalobligation, p. 28, note 81), protests against this defi- 
nition. He aaierts that it oan be applied only to real rights, and to those derived from the 
potetUu, and not in any way to family-rights ; beoauee the wife, for example, has no 
power over her husband, nor children over their parents. I do not perceive the grounds 
of thia ol^ection. When the law recognises certain rights on the part of children as to- 
wards their parents, and of the wife as towards her husband, is not this a power created 
and admitted by the law, in favour of the one or of the other? In regard to obligations, 
Fitting obaervea, that only that which is objective and durable can be the olject of 
power and of submission, and that it cannot apply to that which is fugitive and chan- 
geable; as for example an action by a man. But, it must be observed that the question 
is not as to the empire of physical force, but in reference to a power of a special na- 
tnre, of which the effect. — assured by legal prescriptious, — is to regulate and limit, in 
difforait ways and according to the difference of its objects, the subjective will of others. 
This remark suffices, also, to answer this other objection of Fitting, that the idea of 
power implies, necessarily, that the creditor should be able directly to force the debtor 
to folfil his obligation. He objects, still further, that no constraint Or power can be con- 
odved in regard to natural obligations; but this is inexact, inasmuch as natural obliga- 
tion, aoooiding to the Roman Law, has, undeniably, several effects ; and a right does not. 
the less exist, because political or legislative reasons cause its exercise to be limited. — 
A debtor, for example, who becomes a creditor by the operation of a natural obligation, 
has THE RIGHT to enforce his claim by way of compensation : Is not this is a power which 
is accorded him by objective right? The definition given by Fitting himself; — '^We 
term rights in the subjective sense, every power recognised by right in the objective 
sense," — signifies, merely, that a right is a right. Vide, Sav. Syst. I, 7; Kuntze, 
1. c, § 2 et 8.; Windscheid, § 37, note 1; Amdts, § 21, note 1. (3.) 

^ A rigbt, to which corresponds the negative obligation of every one to respect it, 
is called an absolute right; that to which corresponds the obligation of a specified per- 
son, to do or to forbear from doing some act, is a relative right. See Unger, $ 59. 
Amdts, $ 21, note 2. 
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§ 18. DISTINCTION OF RIGHTS; ACCORDING TO THE OBJECT UPON 

WHICH THE WILL MAY ACT. 

The will of a person directs his power, First: directly upon 
a physical object in nature, exterior to himself. When this is 
the case, one is said to have a right over the thing, (jv^ in re). 
Among rights of this kind, the foremost place belongs to property ; 
which, by its nature, submits something completely to our power. 
There are also other rights, of lesser extent, by operation of 
which we exercise our power upon something of which another 
is proprietor; without, however, controlling it in every respect 
or from every side, (jura in re aliena). Or, Second: the direction 
of the will consists in exacting that some particular person shall 
perform, or shall forbear to perform, some particular act; and so 
that to this performance or this forbearance shall attach an in- 
terest appreciable in money. Rights of this kind are termed debts 
or obligations. 

These two categories of rights are comprise^ in the generic name 
of patrimonial rights, or rights of property; and both have this in 
common, that they are capable of inheritance; by which must be 
understood the entrance of a person upon the general rights and 
obligations of another person, whose natural existence has ceased. 
(Hereditary right.) To patrimonial rights, properly so called, are 
opposed family ties, which being founded upon the permanent and 
personal relations of man to man, and consequently of a moral rather 
than a legal nature, >) are nevertheless recognised as obligations 



Windscheid, j 41. '^The family relation is not exdadvely, nor ^ven principally, a qaes- 
tion of legal right. It derives its rales directly from the moral law. It imposes duties without 
conferring rights, and those duties involve the maintenance rather of a certain sentiment than 
of a specific line of exteraal conduct. The law finds the fiunily thus governed, and seeks, as 
far as possible, to procure an external sanction for the moral rules which, in the family, 
manifest themselves spontaneously. So far as it thus commands one to submit his own will 
to that of another, it may be said to confer a right upon the latter. But such a right is, 
still, very different from all others. It is derived from a duty. Duty is the mainspring, — 
the right is only a consequence. No other right presents this peculiarity; — none is 
bora of duty; — all, on the contrary, exist before duty, and call it into being. 
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or relations of right, and are regulated by legal prescriptions; 
and thief, especially, (among other reasons) because of the impor- 
tant and characteristic influence which they exercise upon the 
patrimony. 

It is upon this diversity of rights and of relations, that is founded 
the system of private rights generally • adopted at the present 
day; and which presents the four following principal divisions. 

I. Rights as to things. (Real rights.) 

n. Right of obligations. 

m. Family Rights. 

lY. Hereditary Rights. 



§ 19. OF RIGHTS GENERALLY, IN THEIR RELATlOiN TO 

OBJECTIVE RIGHT. 

Most rights are founded upon a general rule or prescription, 
which determines, in advance, the conditions to which the par- 
ticular rights and capacities to be conferred are subjected. But it 
may also happen, that, by, or on behalf of the public authority, 
rights are conferred, (or, sometimes, obligations or penalties im- 
posed), which are not founded upon any general legal rule, but 
are granted rather for some special reason ; — ordinarily as matter 
of fiivour. Such rights are termed "privileges," >) in the restricted 
sense of the word. 

Care must be taken not to confound these with privileges in 
the extended acceptation of the term; — that is to say rights 
which, strictly speaking, owe their origin to a general rule or pres 
cription, but a prescription which, being founded upon special 



1) L. I. $ 2. D. de const. Princ. (1. 4). Plane ex hix qnaedam sunt personales, nee 
ad exemplom trahnntnr. Nam qaod prinoeps alicni ob merita indulsit, vel si quam poe- 
nam inogayit, vel si cni sine ezemplo subvenit: personam non egreditnr. L. 17. i 5. 
D. ad man. (50. 1). L. 88. pr. D. Ex qnibns cansis maj. (4. 6). Gellios, Noct. AU. 
(X. 20). ''Non snnt generalia jnssa neqne de nniversis civibns, sed de singulis concepta, 
qndcirca potiiis priyilegia vocari debent, qnia veteres priva dizemnt, qnae nos singula 
diximos." 
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motiyes of utility *) or necessity^ creates, for certain categories 
of persons y of things, or of circumstances, a law derogatory to 
the common right, and applicable only to those persons or those 
things which belong to these exceptional categories. These depar- 
tures from general rule were termed, (in contradistinction to the 
jus commune) Jm singulare or proprium; and the subjective 
rights which sprung from them were called Jura singularia. 

Privileges were divided into Privilegia personae, rei et causae, 
according to their applicability to certain persons, things, or cir- 
cumstances. L. 1. § 43. D. de aqua (43. 20). Et datur (jus 
aquae ducendae) interdum praediis, interdum personae; quodprae- 
diis datur extincta persona non extinguitur: quod datur personis 
cum personis amittitur. Ideoque neque ad alium dominum prae- 
diorum neque ad heredem vel qualemcunque successorem transit. 
L. 196. D. de B. I. Privilegia quaedam causae sunt, quaedam 
personae; et ideo quaedam ad heredem transmittuntur, quae cau- 
sae sunt : quae personae sunt, ad heredem non transmittuntur. L. 
68. D. cod. In omnibus causis id observatur: ut ubi personae 
conditio locum &cit beneficio, ibi deficiente ea, beneficium quoque 
deficiat, ubi vero genus actionis id desiderat, ibi ad quemvisper- 
secutio ejus devenerit, non deficiat ratio auxilii. 



') The peculiarity of the jus singulare is not that it was created only for certain per- 
sons, certain classes, or certain circumstances, but in its departure from general principles, 
and from juridical logic or theory, (ratio juris). Sav. Syst. I, 61. Thibaut, Vers. II, 
271. L. 16. D. de L^g. ''Jus singulare est quod contra tenorem rationis propter ali- 
quam utilitatem auctoritate constituentium introductum est." Wachter, Handb. des im 
Konigr. Wnrtemb, gelt. Priv. Rechts. II. 15. Kierulff, 1. 0., p. 47. ''The jus singulare 
is an infraction of the logic of the Law, inasmuch as it infringes the provisions of law 
as to some particular matter, to which, bgically, they should be applied." Hence the 
L. 14. D. de legg. (1. 8). Quod contra rationem juris receptum est, non est producen- 
dum ad consequentias. See, as to this passage, Keller, $ 7. Windschdd, $ 29, note 8. 



CHAPTER III. 



OF FEBSONS, OB SUBJECTS OF BIGHTS. 



SECTION I. 
Of persons in general. 

§ 20. OF PERSONALITY. 

In its strict and technical application '), the word person de- 
signates every being capable of having rights ^), — and the term 
personality (personam habere); is applied to the capacity of asser- 
ting the will, within the limits fixed by objective right. 

By nature, every man is capable of having rights, ^) and man, 
only, has this capability; — but positive law sometimes refases 
to concede personality to certain men, and, again, accords it, 
frequently, to other than human beings *). 



1) In a more extended sense the word Persona is used as the synonymc of Homo. Thus 
in the Snmma de jura personarum divisio, in Gains I, j 9. L. 215. D. de V. S. 
(50. 16). L. 22. D. de R. J. (50. 17). In personam servilem nulla cadit obligatio. — 
See, on the contrary, a pasage of Thcophilus, ad $ 2, I. Quib. mod. toll. obi. (3. 29); 
passage of which Windscheid, \ 49, note 8, has lost sight: "•'* AjtQoaoiTtof; tzuqci roZq 
yofiotq 6 &ovXoq" where the sense cannot be the same as in the other two passages: 

*) Kiernlff, $ 6 : '^Consequently, is subject juridical, the being who, according to Law, 
has the capacity to will; that is to have rights." 

*) Quod ad jus naturale attinet, omnes homines aequales sunt. L. 32. I), de R. I. 
(50. 17). 

^) Brinz, Lehrh. d. P. $ 15, uses the following original-expressions: ''Wir haben 
keine unpersonliche menschen mehr, dagegeu personliche Nicht-menschen oder nicht- 
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As this extension of personality is never granted but for legal 
pusposes, the persons thus created, who exist only by law, — 
and, it may be added, by reason, and in view, of rights to be 
exercised,) - are styled legal, or juridical persons. •) Moralische, ^) 
fingirte, mystische Personen, — etre moral; — zedelijklichaam; •') 
zedelijk persoon. 

Human persons, on the contrary, are called na^ura/ or physical. 



menschiiche Personen." (We have no more unpersonal human beings; bnt personally 
non-human, or non-humanly personal). 

^) Windscbeid, § 49, note 3, criticises this expression, ** because", says he, ''man also 
borrows from law alone his juridical capacity." But here is the difference: The juridical 
person owes to the Law his origin and his existence, while the natural, or physical person 
is indebted to it for nothing but the recognition of his existence. Kuntze. Kritische Heidelb. 
Zeits. V, 361, says, justly: ''Natural persons carry their own proper powers within them- 
selves ; — their legal capacity is but one of the aspects of their being, and is at the service 
of the totality as a human creature." For the rest, his distinction between what he calls 
civilistische-central, and civilistische kollektiv-Personlichkeiten, (distinction which Wind- 
scheid, also, seems to adopt), confounds two different species of corporations: the one 
of private, the other of public law. Sav. (Syst. II. § 85) had already anticipated 
this confusion. The Romans have no recognised expression for what we term juridical 
persons. They say Tersonae vice fungitur"; they use nngularis persona in distinction 
from populuSt curia, collegium^ corpus, L. 22. D. de fidej. (46. 11). L. 9. § 1. D. 
quod met. cans. (4. 2). 

^ Austrian Code, (Allg. B. G.) in marg. §§ 26 and 529. Also Prussian Code. (Pr. 
L. R.) Part. II, Tit. VI, $§ 13 and 81. 

^) This designation, employed also in the Netherlands' Code, is properly rejected by 
Savigny, II, 241. 



SECTION II. 



Of natural persons. 

§ 21. THE COMMENCEMENT OF NATURAL PERSONALITY: 

CONDITIONS REQUIRED. 

A natural person was assumed to exist, from the moment when 
an infant issued from the womb of his mother, living and in 
human form. ^) The law did not ask how he came into the 
world, *) nor even whether he was capable of living, (viable). 3) *). 



') L. 1. $ 1. D. de iasp. veatre (25. 4). Partus anteqoam edatur, molieris portio vel 
Yisoemm est. L. 9. S.I. D. ad Leg. Falc. (35. 2). Partus nondum editus, homo non recte 
fulsse dicitur. 

^ L. 141. D. de V. S, **Etiain ea mulier, cum moreretur, creditur filium habere, 
quae exdso utero edero possit." L. 12. pr. de lib. et posth. her. (28. 2). On the other 
hand, it is required, '^ ut vivus ad orbem totus processerit ad nullum declinans monstrum 
vel prodigium. L. 3. C. de posth. (6. 29). 

*) L. 12. D. de stat. horn. (1. 5). L. 3, § 11. D. de suis et leg. her. (38. 16). Pau- 
las 4, 9. jj 1 and 5. Among modem authors, Puchta, (Pand. $ 14, and in Schneiders* 
Jahrb. 1840, p. 680). maintains that viability is an essential condition. But this is an error. 
The fragments which he cites, concern only paternity and the jus liberorum. The L. 2 
and 8 C. de posth. hered. (6. 29), require only that the child be vivus perfects natus 
licet iUico postquam in terra cecidit vel in manibus obstetricis decessit. The L. 2. C. 
laud, refers to the case of a child who comes into the world before his time and life- 
less; and it is to this case that the dictum of the jurisconsult Paulus appb'es: '^Abortus 
vel abactos venter, partum efficere non videtur," 4. 9. $ 6. Sav. Syst. II, 386, et s. 
Vangerow, I, $ 32. In the legislation of Austria, Prussia, of the Netherlands, as also in 
the Dutch project of 1820, art. 76, the viability of the child is not required. Sav. 1. c, 
p. 413. Unger, I, § 25. Voorduin, I, 269—271, II, 9. To the contrary. Vide Code 
Nap., art. 814, 725, 906. 

*) Note by the Translator. The rule of English law is the same. It is sufii- 
cient that the child is bom alive, even though he die on the instant. Thus, where a 
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Before his birth, therefore, a child was not a subject of rights; but 
if, eventually; he was bom alive, he was regarded (in so fair as 
this fiction might be advantageous to him), >) as having existed from 
the moment of conception; *) — and, in fact, various measures 
were prescribed by law for the protection of his eventual interests ^), 



§ 22. THE END OF NATURAL PERSONALITV. 

The legal capacity, and consequently the personality, of natu- 
ral persons was ended by death. The death of a person, when it 
was to be made the foundation of a right, had to be proved, like 
any other fact. (Nov. 117. Cap. XI.) It was originally only by 
custom, — since confirmed, in various instances, by modem legisla- 
tion, — that a presumption of death was introduced, in the case 
where a person had remained absent during a certain period of 
time, without any news being received of either his life or his 
death. That which is occasionally found in the Roman Law, 4) 



Husband claims, by ^the courtesy of England", an estate for life in the lands of his de- 
ceased Wife, it is sufficient that the Wife has brought forth a child actually living at 
the moment of birth; although it lived but an instant, or was even incapable of living 
longer. 

L. 231. D. de V. S. '^Quod dictmns eum, qui nasci speratur, pro superstite esse, 
tnm verum est, quum de ipsius jure quaeritnr : aliis autem non prodest, nisi natus." 
L. 7. D. de Stat. horn. (1. 5). Ji. 48, § 5. D. de Furt. (47. 2). Applications of this 
rule occur in L. 26. D. de Stat, hom.; in the Title of the Dig. de Ventr. in poss. 
(37. 9); in L. 20. D. de tut. et cur. dat. (26. 5); and inL. 2. §6. D. de excus. (27. 1). 

^ It is not accurate to say : ^ The child of which a woman is pregnant , is reputed 
already born"; for it would thence result that, from the bare fact of being conceived, 
he could at once acquire; on the condition, that subsequently, should he come dead into 
the world, he would lose again that which he had previously acquired. This is by no 
means so. [Vide L. 7. pr. D. de reb. dub. (34. 6); L. 129. D. de V. S. „Qni mortni 
nascuntur, neque nati neque procreati videntur ; quia nnmquam liberi appellari potnernnt".] 
This idea is better expressed in L. 3. D. Si pars her. pet. (5. 4). Antiqui libero ventri 
ita prospexerunt, ut in tempora nascendi omnia ei jura integra r^ervarent. Windscheid, 
§ 52, note 5. Opzoomer, upon art. 5, of the Netherlands' Civil Code. This author re- 
fers, very justly, to the provisions of the Prussian Law. Pr. L. R., Part. I, Tit. I, § 12. 

8) Vide art. 403, Netherl. Civ. Code. 

-») L. 56. i). de usufr. (7. 1). L. 8. D. de usu et usnfr. (82. 2). L. 28. pr. et § 1. 
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respecting the age of one hundred years, cannot be regarded as 
forming a general and legal presumption. 

The moment of death, or the pre-decease of the one of two 
persons, had also to be proved, in cases where the existence of a 
right depended upon one or other of those circumstances. In the 
' absence of proof, one person was not presumed to have survived 
another. *) On the other hand, proof of death was not required, 
when it sufficed for the solution of a question, that one person 
had not survived another 2), — or where the declared intention 
of him who had desired to confer a right upon another, was 
opposed to such proof. '). 

The general rule respecting proof of pre-decease admitted but 
one exception ; — which was when parents and children met their 
death by accident, and from the same accident. — In that case, — 
(except as to the heritable rights of the patron or lord), children 
under the age of puberty were presumed to have died before, and 
those above that age to have died after their parent. This pre- 
sumption, was rigorously restricted to this one and sole case, and 
admitted of no extension *). L. 9. § 4; L. 9. § 2. D. de rebus 



C. de SS. Ecdes. (1. 2). Vangcrow, § 33, obs. 1. As to the origin and development 
of cnstomary-law concerning absent persons, see Brans, Jahrb. des Gem. Dentsch Rechts. 
I., 30; who shows why legal presnmptions were less necessary among the Romans, 
than since the formation of a theory of proof, based upon fixed principles, and limiting 
the power of the Judge. See also Windscheid, § 53, note 1. 

») L. 34. D. ad Set. Trebell (36. 1). L. 9. § 3. L. 16. § 1. L. 18. pr. D. de reb. 
dnb. (34. 5). ''In quibus casibus si pariter decesserint, nee appareat, qnis ante spiritnm 
emisit, non videtar alter alteri snpervixisse." 

3) L. 82. § 14. 1). de don. i. v. et nx. (24. 1). Ait enim Oratio, si prior vita de- 
cesserit, qai donatam accepit: non videtar antem vita prior decessisse, qui donatum ac- 
cepit, com simul decesserint. L. 8. D. de reb. dub. L. 26. D. de m. c. d. (39. 5). 

*) In L. 9. pr. D. de reb. dab. (On the text of this law, see Arndts, § 27, note 2.) 
the jorisconsnlt founds his argument upon the intention of the testator, who desired, in 
any case, to devolve both estates upon the person having the gift over. In the same way, in 
L. 9. § 8. D. eod. : where it was intended tho leave the dower to the wife only in case it 
should accrue to her advantage after dissolution of the marriage; and again, in L. 17, 
§ 7. D. ad Set. Trebel; as to which see Kiernlfif, I, 91. 

*) Some have sought to extend this presumption to other persons and other cases ; but 
this is an error. In fact, in the first place, there is question here of a Jus Hngularei 



48 

dab.; L. 23. L. 22. D. cod. ^Gom pnbere filio mater naofragio 
periit: cum oxplorari non possit, nter prior extinctns sit, hnma- 
nios est credere, filinm dintos vixisse." L. 26 pr. D. de pact. dot. 
(23. 4). 



and moreover, there is not, in case of natural death, a parity of motiyes for departing 
from the general rnle. Vangerow, § 33. obs. 1; Windscheid, § 53. 4. The Prossian, 
L. R., I. § 39, rejects the presumption, and requires, in every case, proof of the prior 
decease. Likewise the Austrian Code. (A. B. G. § 25)* The Code Napoleon, on the con- 
trary, (art. 720, 721 and 722), contains a system of presumptions, no less arbitrary 
than incomplete, and which the Netherlands' legislation has done well not to reproduce. 
Vide art. 878 Code of the Netherlands; which is nevertheless, superfluous on the one 
hand, and far from precise on the other. 



SECTION III. 



Qualities and attributes which aJQTeot, in a general manner, 

the legal status of natural persons. 

§ 23. OF THE STATUS; AND OF THE CAPITIS DIMINUTIO BY WHICH 

IT MIGHT BE MODIFIED. 

Although all men, — with the exception of slaves, whose legal 
status we have not now to consider, — are capable of having 
rights, the extent of this capacity is, neverthleess, far from being 
the same for ail. We have first to consider the status oftheRo- 
manSy and the capitis diminutio by which it might be modified. *) 

By status, when they use the word in the acceptation of a per- 
sonal attribute, the Roman jurisconsults mean the place and the 
position which a man occupies relatively to other men. ^) From 
this point of view, we find the following distinctions: I. Free 
men and slaves (liberi, servi). II. Citizens and strangers. (Gives, 
peregrini). III. Independent persons and persons subject to the 
control of others. (Sui juris, alieni juris), pr. J. de jur. pers. (1. 
3). L. 1. pr. D. de his qui sui vel alieni juris sunt. (1. 6). 

In like manner there were three kinds, of the capitis diminutio : 

I. The grand, (maxima), which consisted of the loss of liberty: 

II. The lesser or intermediate, (minor vel media), which involved 
the loss of citizenship; (civitas): III. The least (minima), 
which destroyed the ties of agnation 3). L. 11. D. de cap. min. 



^) As to the notion to be formed of this, See Sav. II, 448. Von Scheurl, Beitr., I, 9. 

*) Savigny, 1. c, p. 454. 

*) Vangerow, 1, § 34. Arndts, § 28, note 4. 

I. 4 
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(4. 5) : " Capitis diminutionis tria genera sunt : — Maxima; Media, 
Minima. Tria enim sunt quae habemus: libertatem, civitatem, fa- 
miliam. Igitnr, cum omnia haec amittimus, hoc est libertatem; et 
civitatem et familiam, maximam esse capitis diminutionem : cum 
vero amittimus civitatem, libertatem retinemus, mediam esse 
capitis diminutionem: cum et libertas, et civitas retinetur, familia 
tantum mutatur, minimara esse capitis diminutionem constat/' § 1 — 3. 
J. de cap. dim. (1. 16). 

The capitis diminutio affected : I. Him who was adopted by one 
of his relatives in the ascending line, (plena adoptio). L. 10. C. 
de adopt. (8. 48). IL Him who from being sui juris, became 
alieni juris, by reason of legitimation or arrogation (legitimatio, 
arrogatio). § 3. I. de cap. min. L. 2. § 2. D. eod. III. Children 
who passed from one family into another, conjointly with the 
person legitimated or arrogated, L. 3. pr. D. eod. ') IV. Him 
who became paterfamilias by emancipation ^) L. 3. § 1. D. eod. 

Anciently this cap. dim. minima had important legal conse- 
quences; 3) the chief of which was the destruction of all family- 
rights and all the capabilities attached to agnation. *) But after 



^) '^Liberos, qui adrogatnm parentem seqanntur, placet minni caput, cnm in aliena 
potestate sint et cam familiam mataverint." Undoubtedly, this text should be read; "cum 
in aliena potestate sint, et cum eo familiam mutaverint." They suffered a cap. dim. because, 
being in the power of another, they entered, necessarily, (with their father) the new fa- 
mily. Basil., 46. 2. 2. ' EvaXdaaovao yitq rijv gta/itXiav aXXoif ytrofjifvai' v/rf^ov- 
ai>at> avv tw TtaxQi. 

^) But not if he became paterfamilias by the death of his father, or in some other 
way. L. 195. § 2. D. de V. S. Nam etsi patretamilias mortno, singuli singulas familias 
habent, tamen omnes qui sub nnius potestate fuerunt, recte cgusdem familiae appellabun- 
tnr, qui ex eadem domo et gente proditi sunt. Nov. 81. Cap. 2. 

3) Personality was, to a certain extent, different, accordingly as an individual belonged 
to this or that family. As von Scheurl says (Beitr. I, 235), Every cap. dim. is '^An 
entire loss of personality, as regarded by private-law." This explains, among many other 
phenomena, the extinction of regular personal servitudes, (Paul. III. VI. C.) changed 
by Jnstinian in L. 16. C. de usufr. (3. 33); and also the extinction of creditors' claims 
by the cap. dim. min. of the debtor, to which the pretorian law had been opposed by 
means of the restitutio in integrum. L. 2. § 1. D. de cap. min. (4. 5). Gai. 4. 38. 

*) Also, among others, of the legitimate guardianship of agnates (legitima aguatorum 
tutela). L. 1. pr. D. de cap. min. '^Tutelas etiam non amittit capitis minutio, exceptis 
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the assimilation of agnates and cognates, by Novel. 118; it ope- 
rated only in those cases where, as in adoption, the right of 
cognation was a consequence of the agnation. L. 1. §4. D. undo 
cognati. (38. 8). 



§ 24. OK CIVIL HONOUR, (kxistibiatio). 

By ^^ honour'' is meant the possession of personality, entire and 
intact; and in so far as the enjoyment of civil rights is dependent 
thereupon, it is not improperly, named ^ civil honour'* •). It was 
lost, by the deprivation of liberty inflicted as a punishment *). 
It was diminished, when a person, by reason of his conduct or his 
profession, was placed beneath others in respect of some of his 
rights; whether this inferior position was caused by a legal pre- 
scription which attached dimimUion of honour to a certain action 
or to a certain mode of life (infamia\ or was the result of public 
opinion, when it branded with shame certain acts or modes of 
conduct ^). (levis nota, turpitudo). Modern writers express this 
distinction by the terms : infamia juris, and infamia facti «) ; but 



his, quae in jare alieno positis personis non deferuntar." As to this fragment, see Hnschke, 
Rhein. museam, VII, 68. 

*) L. 5. § 1. D. de extraord. cogn. (50. 13). '^Existimatio est dignitatis illaesae sta- 
tus, leglbas ac moribus comprobatus, qui ex delicto nostro auctoritate legam aut minui- 
tnr, aat consamitiir." 

^) L. 5. § 3. D. laud. " Consomitiir vero, quoties magna cap. diminutio intervenerit, 
id est: cum libertas adimitur veluti cum aqua et igni interdicitur, quae in persona de- 
portatonim venit, vel cum plebeins in opus metalli, vel in metallum datur.*' 

3) L. 5. § 2. D. eod. L. 13. C. ex qnibus causis inf. (2. 12). Ea quae pater testa- 
mento suo filios increpans scripsit, infames qnidem iilios jure non faciunt, sed apud bo- 
nos et graves opinionem ejus, qui patri displicuit, onerant. L. 2. D. de obseq. parent. 
(37. 15). Licet enim verbis Edicti non habeantur infames ita condemnati, re tamen ipsa 
et opinione hominum non effugiunt infamiae notam. L. 27. C. de inoff. test. (3. 28). 

^) It is with good reason that Sav. (II. § 78.) and KiernlflT, (1. c. p. 108), criticise 
those who have placed the infamia facti beside the infamia juris, as a distinct legal si- 
tuation. Indeed the infamia facti, being neither limited nor defined by the law, is an 
impracticable abstraction in the domain of law. Keller. § 23, calls it ^The loss of con- 
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the infamia facti, except for the effect which it had upon the 
querela inofficiosi of brothers and sisters, had no other conse- 
quence, by the Roman Law, (as indeed scarcely anywhere else), 
than to render the persons thus noted unfit to occupy posts of 
dignity, or discharge public functions, and to diminish the cre- 
dence accorded to their testimony, before the tribunals '). 

As to the infamia juris, it was either, the immediate and legal 
consequence of an act committed or a profession exercised, (in- 
famy styled immediata), or the consequence of a judicial con- 
demnation ^), which declared the individual guilty of infamous 
conduct, or of an infamous action. (Infamia juris mediata). The 
greater part of the cases which inflicted it were enumerated in 
the edict of the Praetor, which was subsequently completed by 
the Imperial Constitutions ^). 

Under the Justinian legislation, its only effect, in the domain 
of private-law, was to prevent the infamous person from appearing 
before the tribunals as the agent of another 4) 5 and even this 
restriction went no farther than the judge might think necessary 
for the maintenance of his proper dignity; for it did not give the 
adverse party the right to make it available in order to plead 
the nullity of the procuration 5). 



tideratioD, consequent upon certain modes of living or acting, but of which the Law 
regulates neither the conditions nor the effects" 

») L. 2. C. de dignit. (12. 1). L. 17. § 1. I), de test. tut. (26. 2). L. 8. § 4. I), 
de lib. exhib. (43. 30). L. 8. pr. D. de test. (22. 5). Compare also, art. 437 and 1945 
Netherlands Civil Code. 

') In certain cases, the compromise made in order to escape a conviction was consi- 

* 

dered equivalent to the conviction itself. Qui furti, vi bonorum raptorum, injuriarum, de 
dolo malo damnatus pactusve erit, quoniam intelligitur confiteri crimen qui paciscitur. 
L. 1. pr. et L. 5. D. de his qui not. inf. (3. 2). 

') Vide, the cases enumerated in Arndts, § 31, note 1. 

<) L. 1, §8. D. de post. (3. 1). Fragm, Vat. §322—324. Paulus, 1.2. l.Auciently, 
the consequence was that no debt could be assigned to the person declared infamous, be- 
cause the transfer was required to be made in the form of a procuratio in rem snam. 
Paulus, I. 2. 3. It was also forbidden to him to assume to represent the public interest, 
by bringing one of the actions termed populares. L. 4. D. de popul. act. (47. 23), 
'^Popularis actio integrae personae permittitur; hoc est cni per edictum postulare licet." 

*) § 11. I. de Exc. (4. 13). £as vero exceptiones quae olim procnratoribus propter 
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In general, infamy continued until death '), unless the Praetor, 
the £inperor; or the Senate, caused it to cease, by complete 
restitution. L. 1. §§ 9 and 10, D. de postul. (3. 1). The remis- 
sion of the punishment did not remove the infamy ^), but a cu- 
rious peculiarity was, that in case a person had suffered a pun- 
ishment more severe than that which the law awarded (excepting 
a pecuniary punishment), by way of compensation, the brand of 
infamy did not attach to it, although a legal consequence of the 
act committed '). 



§ 25. OF RELIGION. (RELIGIO). 

After the introduction of Christianity, the principle was gra- 
dually developed, in the Roman Law, that the difference of reli- 
gious belief must cause a difference in the legal capacity of persons 
differing in faith. Hence very rigorous enactments against Pagans 
(Pagani) ; against Christians whose doctrine had been condemned by 
a Council (Haeretici) ; and, tinally, against all who had passed from 
the orthodox church to one or other of the condemned heresies. 
(Apostatae). These laws, independently of other penalties which 
they pronounced, generally deprived those who did not adhere to 
the orthodox church, of the right to bequeath or inherit, and 
sometimes also of all right to acquire or possess anything at all, 
in any manner whatsoever. L. 4. C. de haeret. (1. 5) *). 



infamiam vel dantis vel ipsius procuratoris opponebantur, cum in jndiciis freqaentari 
nnllo modo perspeximns, conquiescere sancimus, ne dam de iis altercatur, ipsius negotii 
disceptatio proteletar. Sav. JI, 218. Arndts, § 31. Windschcid, $ 56, n. 5. 

1) L. 43. $ 4. D. de R. N. (23. 2). L. 6. C. ex quib. caus. inf. (2. 12). 

2) Indulgentia, quos liberat, notat, nee infkmiam eriminis tollit, sed poenae gratiam 
facit. L. 3. C. de gener. abol. (9. 43). 

') L. 13, j 7. D. de his qui not. inf. (3. 2). Poena gravior ultra legem imposita, 
existiinationem conservat — dicendum erit, — duriori sententia cum eo tiansactum de 
existimatione ejuj): idcircoque non esse infamem. 

*) As to the Manicbeans and the Donatists: ''Ac primum quidem volumus esse pu- 
blicum crimen: quia quod in religiouem divinam committitur, in omnium fertur inju- 
riam. — lo mortem quoqae iuqiiisitio exteadatur. Nam si in crimiuibus majestatis licet 
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§ 26. OP SEX. (SEXUS). 

The Law recognised but two sexes: the masculine and the 
feminine '). In the domain of private law, their capacity ^) was, 
in most respects, the same. There were, however, certain diflferences, 
which caused Papinian to say: "In multis juris articulis deterior 
est conditio feminarum, quam masculorum.'' L. 9. D. de stat. hom. 



memoriam accnssare defancti non immerito et hie debet sabire tale judicium." L. 19. 
pr. L. 21. L. 22. C. eod. — ^ As to the Pagans; L. 7. 9 and L. 10. C. de pagan. 
(1. XI). ''Sic antem edoctos prorsus abjecto priori errore, salubre baptisma accipere, 
ant haec contemnentee scire, se neque ullins rei in imperio nostro fore participes; ueque 
patrimonii mobilis vel immobilis possidendi licentiam habituros, sed omnibus rebus ablatis 
in inopift relinquendos et praeterea competentibus poenis snbjicieudos.*' 

As to the Jews» marriage between them and the Christians was forbidden, aud snb- 
jected to the punishment of adultery; but iu other respects their legal capacity was not 
restricted. L. 6, 8, 15. C. de Jud. (1. 9). 

Ever since the Reformation, we find, in nearly every country, exclusions and restric- 
tions, di£fering in different countries and according to the religious sect which has at 
different times wielded the controlb'ng power. Vide Sav. II. § 84. Unger, I. § 30. 
Amdts, § 84, note 8. — In France, the laws of 24^^ Dec. 1789 raiied non-Catholic 
Frenchmen to the rank of citizens; and by the law of 27^ Sept. 1791 the Jews were 
nationalised. In Germany, the act of confederation of 1815 guaranteed, (and it was a great 
advance!) to all who belonged to any one of the three great divisions of the Christian - 
church, complete equality of civil and pob'tical rights. As to the Jews, the German Sta- 
tes have procceeded but reluctantly, and not without many hesitations and fluctuations, 
toward the abolition of the restrictions which affect that people. In view of these hesita- 
tions, the Netherlands may point, with honest pride, to the art. 166 of their funda- 
mental law. [That article is to the following effect: "Those who profess divers religions, 
all possess the same civil and political rights, and are all equally eligible for dignities, 
employments and professions." The Translator.] 

1) L. 10. D. de stat. hom. Qnaeritnr, hermaphroditum cui comparamus? et magis 
puto ejus sexus aestimandum, qui in eo praevalet. L. 15. § I. D. de test. (22. 5). L. 
6. § 2. D. de lib. et posth. (28. 2). 

2) This equality did not exist outside of the private law. L. 2. D. de R. I. (50. 17). 
Foeminae ab omnibus officiis civilibus vel pnblicis remotae sunt; et ideo nee jndices esse 
possunt, nee magistratum gerere, nee postnlare, nee pro alio intervenire, nee procnrato- 
res existere. L. 18. D. de tut. (26. 1). L. I. $ 5. D. de post. (8. 1). L. 18. C. de 
proc. (2. 13). "Alienam suscipere defensionem virile est officium, et ultra sexum mulie- 
brem esse constat." L. 8. D. de accus. (48. 2). L. 18. D. de jur. fisci (49. 14). L. 6. 
D. de popul. act. (47. 23). 
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(1. 5). Thus, for example, women did not possess paternal autho- 
rity, and consequently could not exercise the power of adoption, 
§ 10. I. de adopt. (1. 11); nor could they serve as witnesses to 
a testament, L. 20. § 6. D. qui test. fac. poss. (28. 1); they 
were forbidden, also, to exercise the calling of a banker, L. 12. 
D. de ed. (2. 13) '). On the other hand, there were many legal 
provisions, made with a view to assist the weakness of their in- 
telligence. Thus, every act was void, by which a woman bound 
herself for another ^): and there wefe, moreover, numerous 
guarantees, tending to prevent her dowry from being arbitrarily 
alienated or dissipated 3)« and thus, finally, women were num- 
bered among those who might sometimes plead, by way of 
excuse, their ignorance of the Law *). 



1) Foeminae remotae videntur ub officio arguntarii: cum ea opera virilis sit. Compare, 
also, L. 6. D. de fid. instrom. (22. 4). 

3) L. 1. $ I. D. ad Set. Vellej. (16. 1). *^Nam sicat inoribus civilia officia ademta 
sunt focminis, et pleraque ipso jure nun valent: ita multo niagis adimendum eis fuit id 
officium, in quo non sola opera nudumque ministeriom earmn versaretur, sed etiam peri- 
colom rei familians.** 

3) L. 14. D. de pact. dot. (23. 4). Consider the Lex Julia de fundo dotali; the tacit 
hypothecation with its attendant privileges; and numerous other guarantees. 

*) Originally this favour accorded to women was general; but a constitution of the 
Emperor Leo restricted it to certain special cases, expressly defined by anterior Laws. 
L. 13. C. de jur. et. fact. ign. (1. 18). Sav. Syst.* III. 434. They might, also, be ex- 
cused, if, by error, they had been guilty of an infringement of Law purely positive 
(ddicta juris civilis); ex. gr. in case of incest non juris gentium. L. 38. $ 2. D. de 
adult. (48. 5). *^Quare mulier tunc demum earn poenam, quam mares, sustinebit, cum 
incestum jure gentium prohibitum admiserit: nam si sola juris nostri observatio interve- 
niet, mulier ab incesti crimine erit excusata." L. 4. pr. D. ad Sctum. Turpill. (48. 16). 
L. 16. § 5. D. ad Leg. Corn, de fals. (48. 10). 

Modem legislation in general places the man and the woman on the same level as to legal 
capacity. [Vide Pr, L, R. I. I. § 24; upon the Austrian Code, vide Unger I. § 36; upon 
the French Code, to which the Dutch is conformed, Zacharia, Handbuch des franzos. 
civ. R. § 81.] But, almost every where, the woman is laid under certain disabilities; 
as, for example, exclusion from guardianship or curatorship; (Fr. L. R. I. 18. § 143; 
Austrian Code §§ 192, 281; Code Nap. art. 442; Neth. Code art. 436. 3.); and the 
prohibition to serve as witness to authentic instruments. (Neth. Code, art. 20, 131,991; 
Code Nap. arfr. 37, 980; Aust. Code, $ 591; Pr. L. R. I. Tit. 12 § 115). As regards 
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§ 27. OF AGE. (aETAs). 

Difference of age affects, chiefly, the capacity of action, or the 
exercise of rights. The two most important periods are "puberty" 
(pubertas), and . "majority" (major or legitima aetas). The for- 
mer commenced (with the Romans) at the age of fourteen, or of 
twelve, (for males and females respectively), and the latter at the 
age of twenty-five (pr. I. quib. mod. tut. fin. (1. 22). L. 3. C. 
quando tut. esse desin. (5. 60)). However, men at twenty and 
women at eighteen might, by dispensation, (venia aetatis), be 
invested with the rights of majority >). Tit. G. de his qui veniam 
aetatis impetraverunt (2. 45). 

Persons under the age ofpuberty were divided into two classes: 
infants (Infantes), and those who had passed the period of in- 
fancy. (Infantia majores). Infants were those who had not 
reached the full age of seven years. Persons not arrived at pu- 
berty but past the period of infancy, required the assistance of 
their guardians for all acts which put their patrimony in danger f ) ; 
while, on the contrary, those who were still infants were not 
assisted, bijt represented by their guardians (gerere, auctoritatem 
praestare) ^). As to the division into two classes, of those who 



married women, marital aathority is everywhere energetically sustained "') (Code Nap. 
art. 215; Neth. Code, art. 163 et s.; Aast. Code, § 1034; Pr. L. R. II. Tit. 1. 
H 184, 189, 195, 196.) 

*) Note, by the Translator: It is necessary for the sake ofprecision, to point 
out, that the author's remarks as to restrictions upon the powers of women and as to 
the maintenance of marital authority, do not refer to the state of the Law in England, 
and still less to American Law on the same subjects ! 

^) The prohibition against alienating or encumbering certain property, without a 
decree of the Praetor, conttnued to be applied to them. L. 3. C. 1. 

t) Note, by the Translator : It will be observed, that here, and indeed through- 
out the WDrk, the learned Author uses the words patrimony, patrimonial, etc., in their 
extended and primitive sense; i. e. as referring, not merely to the paternal estate, but 
to private or individual property of every kind. 

«) L. L $ 2. D. de adm. et per. tut. (26. 7). L. 14. D. pe Spons. (23. 1). L. 18. 
$ 4. 0. de Jur. del. (6. 30), 
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had passed the period of infancy but had not attained puberty: 
pubertati proximi and infantiae proximi, the law had not fixed 
precise limits; and this distinction was applied only in reference 
to offences »). In the domain of private law they were assimilated 
benigna juris interpretatione ^). 

Other periods of life, occasionally mentioned in Roman Law, 
do not concern capacity in general, but only certain legal conse- 
quences dependent thereon ^). 



§ 28. OF HEALTH. (VALETUDO). 

The condition, also, of the body or of the mind affected the 
capacity of action. Thus, besides the fact, that, in this way, certain 
legal relations were modified ♦), persons whose bodily organs were 
defective or paralysed, required to be provided with representatives 
or curators ^). But it was more especially the total or partial de- 
rangement of the faculties of the mind, which exercised a great 
influence upon the capacity of action. Such maladies caused either 



*) Papillum qai proximus pubertati sit, capacem esae farandi et injoriae faciendae. L. 
13. § I. J), de dol. (4. 3). 

') In proximis infantiae propter utilitatem eorum benignior juris interpretatio facta 
est, nt idem juris habeant, quod pubertati proximi. $ 10. I. de inut. stip. (3. 20). 
Sav. III. 38; Keller, I, § 27. The Austrian Code distinguishes, also: infants, that is 
to say those under seven years ; those not having attained puberty , or being under four- 
teen; and minors, or those under twenty-four years. Vide §$ 21, 310, 865, 1308. lin- 
ger. I. $ 37. It is the same with the Prussian (;ode. Pr. L. R. Part. I. Tit. I. $ § 25» 
26. The French and Netherlands- Codes, recognise, as a legal condition, but a single 
kind of minority; that of persons under 21 or 23 years. Art. 388, Code Nap.; art. 386, 
Netherl. Code. 

') Ex gr.: The age of sixty years, required for having the right of adoption; that of 
seventeen to be able pro aliis postulare; that of twenty for emancipating slaves; the 
dispensation from giving evidence before the tribunals, and from performing public 
functions, after the age of seventy. L. 15. § 2. L. 40. $ 1. D. de adopt. (1. 7). L. 8 
D. de test. (22. 5). L. 2. f 1 D. de vac. (50. 5). j 13. I. de Excus. (I. 25). 

4) $ 7. I. cited. 

') Sed et mente captis, et surdis, et mutis, et qui perpetuo morbo laborant (qui rebus 
suis Buperesse non possunt) curatores dandi sunt. ( 4. I. de Curat. (1. ^5). 



58 

complete inability to act '), or (at least) the necessity for the 
help of another; and in consequence although the legal capacity 
of the person so aflfected, remained intact ^), the exercise of his 
rights, except during lucid intervals ^), was left to him, only 
within certain limits. The prodigal might also be deprived of the 
administration of his property *) ; but his legal situation was not, 
in general, the same as that of a person of unsound mind ^); 
resembling, rather, that of the imputes pubertati proximus «); 
the prodigal being capable of acting and of acquiring, but unable, 
directly or indirectly to diminish his patrimony (estate). ''). 



^) Mentis non compos, Jitriotus, merUe captus, $ 8. I. de inut. stip. (3. 20). L. 25. 
C. de napt. (5. 4). Tit. dig. de cur. for. (27. 10). Care must be taken not to coufound 
with these the persons styled faiui and stuUi; who, although not incapable of acting, were 
sometimes provided with curators. L. 2. D. de postal. (8. 1). L. 19. $ 1. L. 20 and 
L. 21. D. de reb. auct. jud. poss. (42. 5). Sav. III. ( 112. As to the rest, the Romans 
mad^ no distinction between different kinds of deranged persons. In like manner, no 
distinction is made between them, in reference to the consequences of their acts, in the 
Austrian, French and Dutch Codes. Vide Sav. 1. c, p. 84. Unger I. $ 88. On the 
contrary, the Prussian law (Pr. L. R. Part. I. Tit. I. $ 29), assimilates madmen and 
deranged persons to infants, in reference to rights which depend upon age, and idiots to 
those under the age of puberty. But according to Koch (ad h. 1.) this distinction is 
ill-judged, and inconvenient in practice. 

') L. 12. D. de R. C. (12. 1). Ex quibus causis ignorantibus nobis actiones acqui- 
runtur, ex hisdem etiam forioso acquiri. L. 46. D. de O. et A. (44. /7). L. 8. D. de 
his qui sui vd al. (1. 6). 

3) L. 6. C. de cur. fur. (5. 70). L. 9. C. qui test. fac. poss. (6. 22). L. 2. C. de 
contr. emt. (4. 38). Intermissionis tempore furiosos, — venditiones et alios qnosvis con- 
tractus facere posse, non ambigitur. 

*) Gai. I. 53. Paul. III. 4«. $ 7. Ulpian XII, §§ 2 and 3. I. de cur. (1. 28). 

*) As to L. 40. D. de R. I. (50. 17), " Furiosi vel ejus cui bonis interdictum est 
nulla voluntas est," which seems in contradiction with what we say, see Sav. 1. c. 
p. 88. Keller, $ 30. Unger, $ 38. 

«) L. 6. D. de V. O. (45. 1). L. 10. pr. D. de cur. fur. (27. 10). L. 19. $ 1 D. 
de R. C. (12. 1). L. 29. D. de cond. ind. (12. 6). L. 3. D. de Nov. (46. 2). L. 5. 
$ 1 D. de acq. vel. omitt. her. (29. 2). 

7) L. 10 pr. D. de cur. fur. (27. 10). "Eos quibus per praetorem bonis interdictum 
est, nihil transferre posse ad aliquem, quasi (this is the true reading, as is proved by 
the Schol. Basil.: JonfZ yd^ axf^ov fAtj^i iv ovain I'x**-'' Tot 7r(jdyiiaTa) in bonis 
non habeant, cum eb diminutio sit interdicta." Neither could he make a Will, nor be a 
witness to the Will of another. L. 18 pr. D. qui test. fac. poss. (28. 1). § 2. I. qui- 
bus non est perm. fac. test. (2. 12). } 6. I. de test. ord. (2. 10). The prodigal is treated 
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§ 29. of consanguinity; and op affinity or alliangie. 

((:o(;natio, akkinitas). 

Relationship or conHun^uinity (co(jnatio) is the tie existing be- 
tween persons who are descended mediately or immediately the 
one from the other, or from a common ancestor >). Affinity^ or 
alliance {affinitas\ is the tie formed, by marriage, between one 
of the married pair and the relatives of the other ^); but there 
is no affinity between the relatives of the one and the relatives 
of the other. 

Distinctions existed between: — 

I. Relationship produced by marriage^ or independently of 
marriage. 

II. Natural Relationship, and the artificial Relationship which 
is created by adoption. (Civilis — quae etiam legitima dicitur sine 
jure naturali cognatio consistit per adoptionem). L. 4. § 2 D. de 
grad. et adf. (38. 10). 

III. Relationship in the ascending, descending, or collateral 
line. (Linea superior, adscendens, — inferior, descendens, — linea 
transversa, obliqua. Tit. I. de grad. cogn. 3, 6. D. Tit. de grad. 



in mach the same mamier in the Austrian Code, § 865. The Prussian Law (Pr. L. R. 
Part. I. Tit. I. $ 31) and the Netherl. Code, art. 506, (see, however, art. 500) distinctly 
assimilate the prodigal to the minor. The Code Nap. adopts a different system. Art. 513, et s. 

^) L. I. $ 1 D. unde cogn. (38. 8). Cognati appcUati sunt quasi ex uno nati, aut nt 
Labeo ait: quasi commune nascendi initium habuerint. 

^ L. 4 $ 3 D. de grad. (38. 10). ^Affines sunt viri et uxoris cognati; dicti ab eo, 
quod dnae cognationes, quae diversae inter se sunt, per nuptias copulantur, et altera ad 
alterins cognatiouis fiuem accedit; namque conjungendae affiuitatis causa fit ex uuptiis." 
According to this definition, the married pair arc not affines; which is easily explained, 
because marriage is not merely the means of establishing a reciprocal alliance between 
the husband and wife, but creates, rather an intimate union between them, — making 
them one, in every relation of life. This definition, by Modestin, is in conformity with 
those of modern legislation in general. Pr. L. R. Part. I. Tit. I. § 43. Aust. Code, 
$ 40. Netherl. Code, art. 350. Proj. N^rl. 1820, art. 575. Neth. Code of Proced. Civ. 
art. 56. In a more general sense, however, the Roman Law regarded the married pair 
as affines. Fragm. Vat. § 262. § 218. L. 38. § 1 D. de usur. (22. 1). L. 8 D. de 
cond. c. d. c. n. s. (12. 4). L. 5. pr. D. de inj. (47. 10). Sell, Arch, fiir civ. Prax. 
T. 22, p. 237 et s. KeUer, $ 33, p. 59. 
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et adf. Nov. 118, praef.). Hence, ascendants, descendants and col- 
laterals (adsceudentes, descendentes, ex latere veuientes, or ex 
latere cognati). Among these last, the nearest, especially brothers 
and sisters, were divided into german, viz those who descended 
from the same father and mother; and consanguinei and lUerini, 
viz those who descended from the father or the mother only. 
(German!, consanguinei, uterini) *). 

IV. Simple Relationship, and complex Relationship. The latter 
occurred among persons who were related to each other by more 
than one affiliation. Resulting from divers causes, it had especially 
to be considered in questions of inheritance. 

Examples of complex relationship. 

1. When two relatives intermarry. 

2. A., (a woman) married first to B., by whom she has had 
C"., afterwards marries D"., by whom she has D**. 

E., mother of D"., afterwards marries €■., by whom she has C*. 

C*. and D**. being bom of the same mother, are conse- 
quently uterine- brothers, and therefore C**. is the nephew of 
T)\ and D^ is uncle of C\ 

And, on the other hand, D*. and C**. being brothers, bom 
of the same mother, E, it follows that D^. is the nephew of 
C\, and C^ uncle to D\ L. 38. § 14 D. de grad. et adf. 
(38. 10). 

3. B., first married to 6., by whom she has had E. 6., is 
married again to S. E., and gives birth to M. E. 

D., previously married to N. E., by whom she has had 
the above-named S. E., is remarried to E. 6., by whom she 
has J. G. 

S. E. is the brother of J. G., on the mother's side. M. E. 
is thus the nephew of J. G.^ and J. G. is the uncle of 
M. E.; and M. E. being the uterine brother of E. G., J. G. 
is the nephew of M. E., and M. E. is the uncle of J. G. 

4. A. marries B., and afterv^ards her sister, C. By B. he has 



') As to what U called respedos pareateliie, in marriage. See $ 5. I. de nopt. (1. 10). 
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E (boy) and F. (girl); by C, G. (boy) and H. (girl). — 
E. and F., on the one hand, and G. and H. on the other, 
are brothers and sisters on the father's side, and cousins on 
the mother's side. 

5. Two brothers marry two sisters. Their children are cousins 
to each other, on both the father's and the mother's side. 

6. When a kinsman in the ascending line adopts one of his 
desceudants i). 

v. Finally, a distinction was drawn between natural relationship 
{cognatio naturalia^ cognatio xar' i^oxtji^), and civil relationship 
(cognatio civilis, agnatio). The first had its origin in community 
of blood, the other in the family tie formed by paternal authority. 
In the latter period of the Justinian Law, however, this distinc- 
tion was of but secondary interest ^). 

Degrees of consanguinity were calculated by the number of ge- 
nerations 3). AflSnity, not being founded upon the union which 
results from birth, had not, properly speaking, any degi'ces *); 
but the Husband was allied to the relatives of his Wife in the 
same degree as the Wife was related to them by blood; and the 
Wife occupied the same position towards her Husband's rela- 
tives fi). The legal consequences of consanguinity affected, espe- 
cially, family- rights and the rights of inheritance; but also, 
to some extent, the law of obligations and the rules of pro- 
cedure «). The consequences of affinity were visible more particu- 



') Vide Keller, § 33. Kierulff, § 7, p. 119. 

^) In case of adoption. See L. 8 C. de cod. (6. 36). Nov. 118. 

') L. 10. § 10 D. de grad. cogn. § 7. I. de grad. cogn. (3. 6). Semper generata 
persona gradnm adjicit. 

*) Grados aflinitatis nulli sant. L. 4. ( 5 I), eod. 

^) Ictos cognatorum gradus et adfinium nosse debet. L. 10. pr. D. eod. Fragm. Vat. 
\ 216, 217. Sell, 1. c. p. 249. Schilling, J^hrb. der Inst. II. $ 43. Aust. Code § 41 : 
"A person is allied to one of the married pair, in the same line and in the same degree 
as that person is related (by blood) to the other.'' Also, Cod. Nap. art. 162. Neth. 
Civ. Code. art. 351. 

^) Ex gr. the in jus vocatio, actiones famosae, and beneficium competentiae. (In Datch 
law, for partition of costs between parties. Art. 66, Code of Civ. Proced). 
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larly in certain prohibitions as to marriage, and to some extent 
in procedure »). 

The capitis diminutio, maxima or media, put an end to the 
effects of consanguinity ^) as well as to those of affinity; the 
latter, moreover, were terminated by a dissolution of the marriage 
which caused them; except that the prohibition of marriages be- 
tween persons formerly allied continued to subsist ^), 

Relationship was proved, if founded upon birth, by proof of 
affiliation. For this, was substituted, in the case of children con- 
ceived during marriage, a presumption of law, according to which 
the husband of their mother was their father : ^Pater is est quem 
nuptiae demonstrant. L. 5. D. de in jus voc. (2. 4); but proof 
to the contrary was not rejected ♦). As to the period of concep- 
tion, the calculation was, that there must have elapsed 181 
days after the consummation of the marriage, and not more than 
10 months (300 days) from its dissolution «). Children bom other- 
wise than of a legal union ®) were regarded as having neither 
Father nor paternal relatives. On the other hand, they were in 
reference to their mother and her relatives, on the same footing 
as if they had been legitimate ''). L. 4. § 2 D. de grad. L. 4. 



I) $ 6. I. de napt. (1. 10). L. 4. D. de test (22. 5>. Mos. et Bom. leg. CoU. 9- 3. 
$ 2. Neth. Civ. Code art. 1946, 1950. 

^ $ 6. I. de cap. min. (1. 16). 

») L. 4. $ 11. D. de gnrf. L. 12. $ 3. D. de IL N. (23. 2). L. 3. $ 1. D. de 
post. (3. n. Fngm. vat $ 303. See, on the otb« hand, art. 352 Netli. Civ. Code. 

^ T\> eombat tliis presnmptaon, the mere adoHcry of the wife does not suffice. L. 
11. i 9. D. ad 1. Joliam de adnlt. (48. 5); nor even her proper declaration that the 
diild is not hv her hoshand. L. 29 $ 1. D. de pioh. (22. 3). See also, L. 6. D. de his 
qai sin vel aL (1. 6). 

^) L. 12. D. de Stat. horn. L. 3. ^ 11. 12. D. de sais ^ legit. (38. 16). Sav. Sjst. 
IV. i ISl. h. Jjord Coke eonsideRd fortv weds, (280 davs) as the mtfimmm fempm* 
ftti^fimdt aeeoriiwr to EngKsh law; (Coke litt., 244 a>; hot the modem nsage, io 
Ei^bftd wmi AflKiica, is rather to jadge eadi case specsaUv, than to fix any |a«dse 

gcMfal fimit. as to Umt. The Translator.] 

*> Cmnhnage — a legal won — had, in reject <^ private^law, wamj analocie« 
with manwe. L. 3. $ I. D. de cone (25. 7\ 

'^ Acxxxdiiig to the Anstiian Code, $ 754, natenl chiUm air allowed to imheiit «i 
mietUii froHi thor aaother, m the saaie footiMr as *TWT*TTn^ children aad ooacanvntlv 
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§ 3, 5. D. de in jus voc. § 7. I. de Scto. TertuU. (3. 8) ; and 
§ 3. I. de Scto. Orphit. (3. 4). L. 2. L. 4. L. 8. D. and. cogn. 
(38. 8) «). 



§ 30. OF DOMICILE. (dOMIGILIUM). 

By domicile, in the legal Bense, was understood the place which 
a person had chosen as the centre of his civil relations ^). The 



with them. Likewise by Prussian Jjaw. (Pr. L. K. Part. II. Tit. II, $ 666.) It is 
otherwise in the French and Netherlands Codes. (Code Nap., art. 757. Neth. Code, 
art. 910). [Note by Translator : Most readers will bo familiar with the English 
law on this subject. An illegitimate child is JlliiM nullius, — the child of nobody, — 
as to all qnestiores of inheritance; he cannot inherit from his mother, nor she from him; 
but in many of the American States, (notably Vcrmout, (^nnccticitt, New-York, Ohio, 
Virginia, Kentneky, Indiana, Illinois, Tennessee, North Carolina, Alabama and Georgia), 
in default of lawful issue of the mother, her illegitimate child may inherit her real or per- 
sonal estate, aud she and her relatives inherit from him. In Louisiana, the illegitimate 
child succeeds even to the estate of the Father, if the latter has acknowledged him and 
dies without legitimate heirs. In the other States, the rule of the English common law 
prevails]. 

1) But this rule (it is almost universally consider^) did not extend to children born 
ex complexibns aut nefariis, aut incesiis, aut damnatis; who had no right even to ali- 
ments! L. 6. C. de inc. nnpt. (5. 5); and Nov. 89, cap. 15. Pnchta, (Paud. § 41), 
says of this provision that it is sanctioned by the moral sense ; but Keller on the contrary 
($ 33, note 4), very justly terms it vicions and unjust, because it is a senseless compro - 
mise between two totally opposite principles ; viz., on the one part, a recognition of the 
fait accompli as affecting innocent parties, and on the other the absolnte annnlation of 
that which is the result of a violation of liaw. (notably, by killing the child, and thus 
causing the illegal procreation to be as if it had never existed.) The articles 762 ("ode 
Nap. and 914 Neth. Code, and more especially the Austrian Code, (Unger, T. VI, 
§ 31), are more indulgent towards them. 

^) L. 7. C. dc incol. (10. 39). *^Et in eodem loco singulos habere domicilium, non 
ambigitur, ubi quis larem, rerumque ac fortunarum suarum summam constituit, unde non 
sit discessurus si nihil avocet, nnde cum profectns est, peregrinari videtnr, quo si rediit 
peregrinari jam dcstitit.'' L. 27. $ I. 1). ad muiiic. (50. I). *^Si quis negotia sua non 
in colonia, sed in municipio semper agit, in illo emit, vendit, contrahit, eo in foro, ba- 
lineo, spcctaculis ntitur, ibi feslos dies celebrat, omnibus denique mnnicipii coinmodis, 
nuUis coloniarnm fruitur, ibi magis habere domicilium, quam ubi colendi causa diver- 
satur." 
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domicile was either voluntary or legal. The voluntary domicile 
was that which a person had chosen for himself, by actually inha- 
biting a certain place, with the intention of fixing there his abode 
and the site of his estate, or patrimony. The fact of residence, without 
the intention of fixing his abode there, was insufficient; and it 
was the same as to the intention without the act ^). He who had 
fixed his place of abode in several localities, had several domiciles ^). 
Or a person might have no domicile whatever s). As for the 
establishment of the domicile, so for changing it; — both the 
intention and the act were necessary *). 



^) The intention, without the fact, was insufficient. ^Domicilium re et facto transfertur, 
uon nada contestatione." L. 20. D. ad manic. The act was not sufficient without the in- 
tention. L. 3. C. de incol. ^Est verum eos, qui in territorio alicujus civitatis commo- 
rantnr, vel ut incolas ad subennda munera, vel ad capiendos honores non adstringi." It 
follows, that a temporary residence in a place, for the purposes of study, did not fix 
the domicile, either of the student or of the Father who visited him frequently; nor 
did the possession of a house in a certain locality suffice to create a domicile. L. 2 and 
L. 4. C. eod. The question whether the intention to establish a domicile in a certain 
place really exists, — or whether the residence has not rather, an accidental character — 
is one which it is hardly possible to decide in abstracto, and which depends, in each 
case, upon its special circumstances. It is necessary, as is said by Kierul£f, p. 123, to 
take into consideration, concurrently, the situation, the condition, the profession and the 
occupations of the individual. A sl%ht difference in any one of these particulars may, in 
law, produce an entirely different decision. Compare art. 105. Code Nap. with art. 376. 
Neth. Code. 

^) The Roman jurisconsults were not unanimous on this point. Labeo taught the 
negative, Celsus doubted. Paulus and Ulpian held for the afiirmative. L. 5. L. 6. § 2. 
L. 27. $ 2 D. ad mun. Kierulff, p. 126, presents the question in an original point of 
view. He considers that a person who is established in several places, has one sole do- 
micile, in all those places together, as distiuguished from every other place on Earth. But 
Kierulff forgets that this is not a question of mere theory, but, on the contrary the 
eminently practical question of ascertaining where a person is bound to pay taxes and 
to perform public functions. 

') L. 27. { 2 D. 1. c. Difficile est, sine domicilio esse quemquam, puto autem et hoc 
procedere posse, si quis domicilio relicto naviget, vel iter faciat, quaerens, quo se con- 
ferat atque ubi constituat. Nam hunc puto sine domicilio esse. The Prussian law (Pr. L. 
B., Introduction $ 27), also recognises the plurality of domicile. On the contrary, the 
French and Dutch Codes assume that it is impossible to have more than one domicile, 
or to have none. Vide art. 103, Code Nap., and Marcad^ in reference to this art., and 
also, art. 74, Neth. Code. 

*) L. 20. L. 27. * 2 D. cit. 



65 

The legal domicile was that which was designated for certain 
persons, by the law, independently of their desire. (Domicilium 
necessarium). Thas, I. The domicile of the Wife was that of her 
husband. Becoming a Widow, she retained that domicile so long 
as she did not contract another marriage ^). II. The domicile of 
legitimate children, so long as they had not themselves, chosen 
another, was that of their father : the domicile of natural children 
was that of their mother ^). III. That of soldiers was the place 
where they served »). IV. That of those who were banished, the 
place of their banishment «). V. That of freedmen, the domicile 
of their former masters ^). 

The consequences of the domicile, in the domain of private 
law «), were first, that a Defendant must, if the Plaintiflf so re- 
quired, make his appearance before the tribunals, in the place 
of his domicile; "Actor rei forum sequi debet;" Fragm. Vat. 
§ 325, 326. L. 2. C. de Jurisd. (3. 13). L. 3. C. ubi in rem, 
(3. 19) ^); and secondly that every person was subject to the 
territorial law of the place where he was domiciled «). Under 
modem law, there is no longer question either of the forum or 
of the lex originis; but, in general, it is the forum and the lex 
domicilii of the defendant which determine at once the compe- 
tence of the Court, and the law by which it is to be guided ®). 



*) L. 65. D. de jad. (5. 1). L. 5 D. de R. N. (23. 2), dumicilium matrimonii. L. 22. 
i 1. L. 38. $ 3 D. ad mun. L. 9. C. de incol. (10. 39). 

«) L. 3. L. 4. D. L. 6 J 1. L. 17 $ 11. D. Tit. cit. Sav. Syst. T. VIII, p. 62. KeUer, $ 32. 

5) L. 23. f 1. D. eod. 

*) L. 22. (3D. eod. Soldiers and banished persons might, however, retain their 
original domicile, if they there possessed real property, or if their families resided there. 
L. 23. i 1. L. 27. § 3. D. eod. 

^) L. 6. j 3. L. 22 pr. D. eod.^ in which, instead of ^lUii lihertorum liberiarumque, 
Uherti paiemi et patroni mannmissoris," should be read : ^ Filii libertornm libertoramqne 
liberti, patemi et patroni mannmissoris. Sav. Verm. Schriften, III, p. 245, et s. 

^) As to the effect of the domicile in reference to municipal offices (munera et honores) 
in the cities of the Roman Empire, See Sav., 1. c. p. 69 — 71. Keller, 1. c. p. 54. 

') Ordinarily, however, the Plaintiff preferred the forum domicilii. Sav., 1. c. p. 54. 

^) Bat it appears that in case of conflict between various laws, the preference belonged 
to that of the locality where the person had the rights of citizenship. Sav., t. c. p. 87. 

9) Sav., 1. c. p. 95. Keller^ J 32. int. Art. 59. Code de Proc. Civ. Code Proc. Neth., art. 126. 

I. 5 



SECTION IV. 



Of legal persons. 

§ 31. DESCRIPTION AND DIVISION OF LEGAL (OR JURIDICAL) PERSONS. 

A legal person is a being, capable of having rights of property, 
who derives his existence from the law alone. (A fiction of law) '). 



1) KiemlfT, p. 129. Say. II. p. 239. ''A legal person is a subject capable of having 
patrimonial rights, bat created artificially". Some anthors seek to make a distinction, 
between legal persons, and fictitious s^ubjecis of rights ; — ex. gr., between corpora- 
tions and vacant inheritances; and they base this distinction upon the theory, that 
the attribution of personality to any being is never a fiction, — fictions being 
incapable of existence except in the region of facts, — while personality is not a 
fact, but an effect produced, or an attribute conferred, by the Law. — Kuntze, Die 
Obligation, p. 377. But this doctrine has been victoriously refuted; — and in fact 
personality, in itself, is the faculty possessed by a being to assert his will; therfore the 
law, in so far as it considers and treats man as a person, does not bestow upon him a 
personality (that is to say a power of exercising volition,) which he did not before pos- 
sess, but simply recognises and confirms the personality already existing. On the con- 
trary, when the law grants legal capacity to a being who has^ in reality , neither thought 
nor volition, it is then only by a fiction that it supplies a condition naturally indispen- 
sable; and this fiction consists of the admission that this being thinks and wills, 
although really incapable of so doing. Vide linger, Kritische Ueberschau, VI, p. 157, 
et s.; Bocking, Bom. Frivat. R. § 24. — Latterly, not only the name, but also the 
idea and the essence of legal personality have been attacked, and it has been sought 
to substitute therefor another invention, under the name of ^ Zweckvemwgen." (Power 
for a purpose). See, in opposition to this doctrine Windscheid, § 49, note 2. Amdts, 
§ 41, note 3. — Another question is this: — What is the bearing of personification? 
(upon what does it operate?) What is properly the subject (possessor) of Rights in 
the juridical person? According to Savigny, Puchta, von Scheurl, Windscheid and 
others, the result or purpose which the legal person is designed to effect, constitutes 



67 

The purpose for which such "persons" are generally created is 
as follows. Certain associations of men^ — designed to sub- 
serve, not the momentary and fleeting interests of a few, but the 
permanent interests of great numbers, — obtain, by the creation 
of a "legal person", a creature independent of the duration of 
the life of one or of several individuals, as well as of their voli- 
tion and their powers. >) But, as associations of men can thus 
have permanent objects, so may an individual man propose to him- 
self a certain purpose, which he desires to see realised, and, 
more especially, wishes perpetuated after his death. But if the law 



iu itself the ** person" to whom the rights in question attach. Bat to this doctrine 
is })eremptorily opposed the consideration, that, since the person is created with a 
view to the purpose, that purpose, can never he, itself, the person; and it is with 
truth that Uuger remarks, (1. c. p. 159), that a result is always something objective; 
something to pursue, to attain; — and that it is not possible to consider the result 
as being, at the same time, subject and object, since a result does not pursue or attain 
iUelf. 

Others teach that personification acts always upon the hasia of the legal person; and 
that thus, in corporations it is the collective body of members, and in endowments the 
property bestowed, which is invested with personality. But Demelius, (Jahrb. ftir die 
Dogmatik, IV, 119), very pertinently asks, "Why, in one case the personality is attri- 
buted to the property, aud in the other to the assemblage of individuals?" — And, 
indeed, for the judicial analysis of the idea which we are consideriog, it is nnimport-ant 
whether the property serves as a material means of action for an aggregation of indivi- 
duals, or whether it is destined for benevolent purposes. If, in the corporation, the 
members derive advantage from the property possessed, in like manner the properly of 
endowments (foundations) produces advantages for those whom it is designed to benefit. 
For the rest, and for myself, I consider these discussions as purely idle and speculative, 
and I concur, in this respect, with the very sensible language of Kierulff, (p. 131, note): 
"In this direction unanimity cannot be attained, inasmuch as each one of these con- 
stituent elements has just as much and just as little ■ right as any other one of them, 
to claim the honours of personality. The truth is, in fine, that all these physical 
objects have the conditions requisite to constitute a Juridical Person; but that this 
Person itself has only a legal and intellectual existence, corresponding to nothing 
material. There are, for example, in a corporation a number of physical persons; — 
but this circumstance is only a matter of fact, and by no means constitutes the legal 
basis of the idea. That which forms the corporation legally, is, to the exclusion 
of every thing else, the intellectijial vnit; — the individual who has, nevertheless, no 
material existence. 

») Keller, § 34. 
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did not come to his aid, in this case, the means which he desires 
to devote to the objects which he has in view, would remain 
exposed to the dangers and the flactaations which so often assail 
the property of individuals; and he would be forced (in order to 
realise his intentions) to leave his property to his successors, 
charged with certain duties and obligations, (sub modo), and to 
confide to them its administration; — which would expose it to 
all the risks incurred by their own private fortunes. 

It is in order to remedy these inconveniences, that the law 
has sought, by the creation of an independent subject, (raised 
in some sort above the temporary and the variable) to devote, 
in perpetuity, to the destined purpose, the property intended 
for its realisation; — to guard it against untoward chances, 
against the risk of unfaithful administration, and, in short, 
against all uses not in conformity with the intentions of the donor. 
Finally, it was important to take care that a property, which, by 
the disappearance of its subject, might be scattered and deterio- 
rated, should be, by the Law, provided with a temporary posses- 
sor or representative, who, for a time, could keep the inheritance 
together, as one whole (or unit) of rights and obligations, in 
order to be able, subsequently, to convey it, in its entirety, to the 
heir or successor who should present himself. 

From the definition which we have given of the legal person, 
it results that his domain is limited exclusively to rights of 
property ') and that it is impossible to attach thereto any relations 
of right which assume, as an indispensable condition, the effec- 
tive existence of a man. — When, therefore, legal persons are 
under consideration, there cannot, be any question of family-rights, 
properly so called 2); — such for instance, as marriage, afi&nity. 



*) Sav., 1. c. Amdts, $ 41, note 1. — Windscheid, { 57. The Netherlands Civil 
Code, therefore, (art. 1691), speaks in an inexact and too general way, in saying that 
moral persons are, Uke private persons, capahle of performing civU acts. Art. 877 of the 
Project of 1820 was more correct. 

^ The power over the slave, and the patronage over the freedman, being proprietary 
rights, may also appertain to legal persons. 
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or paternal authority. As, however, the legal person does not 
owe to the law merely the recognition of his capacity, but that 
capacity itself, — which is created by the law alone, — it is in 
conformity with the nature of things, that the power which thus 
creates legal capacity should also determine its extent and its 
limits ; — and consequently it is not permitted to extend, a priori^ 
to legal persons the application of all the rules which concern 
natural persons. The legal person is a person, only on such con- 
ditions, and in so far, as the legal fiction wills and permits. ^) 
The Koman law recognised four kinds of legal persons: ^) 
I. Associations of persons, under the names of universitates, 
collegia, corpora, (corporations). 
li. Foundations, or endowments. (Piae Causae). 

III. The public Treasury. 

IV. Vacant inheritances. 

We shall treat of the latter, under the head of hereditary right. 



Kierolff, 1. c. p. 129. Thus there were municipalities among the Romans, long be- 
fore the right of succession was accorded to them; and even under the laws of Justinian 
this was a privilege for the collegia. 

^) That which Kuntze calls "the mania of personification" has been carried so far, as 
to raise to the rank of legal persons lands encumbered by servitudes, or for the benefit 
of which servitudes existed. This error has been caused by expressions like the following: 
'^Fundo servitus acquiritur, fundus jus aquae amisisset, £(ententia praedio datur." This 
absurdity is, very properly, rejected by most modem authors, who connect with such 
expressions as the foregoing, others, such as Pecori debetur appulsus, in L. 1. § 18. 
D. de aq. quot. et aest. (43. 20). These expressions signify, simply, that the owner of 
the land has a right to the servitude by right of the land which he possesses; and, 
indeed, he is and must continue to be, alone, the subject of the right. Nor can we 
forbear to censure those who treat as a legal person the succession of the admini- 
strators or titularies of a function; and, no less, those who consider as such the coUe- 
gia in* the service of the commonwealth; ex. gr. the tribunals, because the ma- 
jority of these collegia are deficient in that which constitutes the essence of the legal 
person, the capacity of having proprietary rights. — Vide Kierulff, p. 130. Sav. II. 
379. Puchta, Vorles. I. § 27. Vangerow, I. § 53. Kuntze, Heidelb. Crit. Zeits., I 
549, et s. 
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a. § 32. of the divers kinds of universitates. 

(corporations). 

The Boman law mentions as corporations^ or Universitates : 

I. The urban commaneS; and certain of their integral parts. 
(GivitaS; municipinni; municipes; colonia, respablica civitatis, com- 
mune, communitas, curiae or decuriones *), vici ^), fora, concilia- 
bula, castella ^)). Eventually, the Provinces were also recognised 
as legal persons «). 

II. Religious corporations, such as those of the Priests. (Anciently, 
that of the vestal virgins). Collegia templi. L. 38. § 6. D. de 
leg. III. (32). 

III. Associations of functionaries; among which those of the 
Scribes occupied an important place, by reason both of their num- 
ber and of their influence. Destined originally to the divers 
branches of the public service, the Scribes were also employed by 
private individuals in their personal aflFairs. — We find them 
variously designated; as Scribae, Librarii, Fiscales, Gensuales, 
Decuriati and Decuriales «). 

IV. Associations or fraternities (confreries) of artisans ; — such 
as those of the Smiths, the Bakers and the Mariners. L. 1. pr. 
D. quod cujusque univ. nom. (3. 4). "Item collegia Bomae certa 
sunt, quorum corpus — confirmatum est, veluti pistorum et quo- 
rumdam aliorum, et navioulariorum qui et in provinciis sunt.'' 



L. 7. § 2. D. quod coiosqae uni?. (3. 4). 

3) L. 73. § 1. D. de leg. I. (30). "^ Vicis legata periode licere capere atque civitati- 
bu8, rescripto Imperatoris nostri significatur." 

3) Mentioned in L. Rubria, Cap. 21. and in Cap. 5 of L. Julia municip. Quicumque 
in municipiis, coloniis, oppidis, praefecturis, furis, conciliabolis. Paulus, 4. 6. 2. Testa- 
menta in mnnicipiis, coloniis, oppidis, praefecturis, vicis, castellis, conciliabulis facta. Sav. 
§ 87. Arndts, § 42, note 1 and 2. 

4) Cod. Theod. L. 12. Tit. 12. de leg. et deer. 

'^) L. 3 § 4. D. de bon. poss. (37. 6). A municipibus et societatibus et decuriis et 
corporibus bon. possessio agnosci potest. L. 22. D. de fidej. (46. 1). Hereditas personae 
vice fungitur, sicut mnnicipium, et decuria, et societas. L. 25. § 1. D. de acq. vel 
omitt. her. (29. 2^. Cod. Just. XL 13. 
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L. 5. § 12. D. de jure immun. (50. 6). Quibnsdam coUegiis vel 
corporibus qaibns jas coeundi lege permissum est, immanitas tri- 
buitur : soil, iis collegiis vel corporibus in qaibus arliificii sai causa 
nnusquisque adsumitnr, ut fabrorum corpus est, et si qua eandem 
rationem originis habent, id est, idcireo instituta sunt, ut neces- 
sariam operam publicis utilitatibus exhiberent. 

y. Associations; formed for the purpose of friendly assemblage. 
(SodalitateS; Sodalitia, Collegia sodalitia; Clubs.) L. 1. pr. D. de 
de coll. et corp. (47. 22). These associations, which, originally, 
were partly friendly, partly religious, became in times of commo- 
tion the active centres of political factions, and were, for this 
reason, abolished by laws and by senatus-consultes ; — and finally, 
with the exception of the collegia Tenuiorum, none could be 
formed without the authorisation of the government ^). 

VI. Finally, we discover, under the form of legal persons, asso- 
ciations formed for purposes of gain. These associations, despite 
their corporate character, retained the denomination of societates, 
and preserved, as to their effectS; many features of resemblance to 
the societates properly so called ^). Of this number were the so- 
cietates vectigalium publicorum. aurifodinarum, argentifodinarum, 
et salinarum. L. 1. pr. D. quod cujusque Univ. (3. 4). 

The generic name, common to all the associations above men- 
tioned '3), was Universitas; in contradistinction to which the na- 
tural person was styled singiUaris persona. L. 9. § 1. D. quod 
met. causa. (4. 2). 



») L. 1. § 2. L. 3. § 2. D. de colleg. Sav. 1. c, p. 255. 

'^) L., 1. pr. D. Neque Societatem, neque Collegium^ neque hujusinodi corpus passim 
omnibus habere conceditur, paacis admodum in causis coucessa sunt hujusmodi corpora. 
To distinguish these corporate societies from those which existed merely by mutual 
agreement, the latter were tcrmtd privatae. L. 59. pr. D. pro. socio (17. 2). Sav. 
1. c, p. 255. 

3) The word corporatio is found in Nov. Severi II. (Corp. jur. ante-just., II. 339). 
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§ 33. NATURE AND ESSENCE OF THE UNIVERSITATES. 

By ^universiW was meant a juridical or legal person^ formed 
by an assemblage of natural persons associated for one sole and 
identical purpose ^). 

Inasmuch as the universitas is legally a person^ it follows that 
from the moment of its formation, the subject of rights and of 
obligations is the invisible unit thns created, and by no means 
the members of the universitaS; either individually or collectively ^). 

Consequently; it is possible for a member of the universitas 
to exercise over property belonging to the latter positive rights, 
— ex. gr. a predial servitude, — without any violation of the prin- 
ciple res propria nemini servit; and t^^ere is nothing to prevent, as 
between the Universitas and its members, the existence of reci- 
procal obligations, or the making of contracts, or even the pro- 
secution of suits '). As to the rights and obligations of the mem- 
bers towards each qther, we can conceive them of all sorts, 
shades and varieties; nor is the essence of the corporation affected 
by the fact, that the enjoyment of its property is shared among its 
members, as was the case with the Roman societates vectigalium 
publicorum ♦) ; or even that the property of the corporation is, 



1) Kierulff, p. 129. 

^) Si quid nniversitati debetur, singulis non debetor; nee quod debet universitas, sin- 
goli debent. L. 7. $ 1. D. quod cniusqne univ. nom. L. 6. § 1. D. de div. rerom 
(1. 8). L. 10. § 4. D. de in jus voc. (2. 4). Qui manomittitur a corpore aliqno, vel 
collegio, vel dvitate, singulos in jus vocabit; nam non est illomm libertns. L. 1. $ 7. 
D. de qoaest. (48. 18). Servam municipum posse in caput eorum torqueri, saepissime 
rescriptnm est: quia non sit illorom servns, sed rei pnblicae. Consequently, it is utterly 
incorrect to speak of common-property of an artificial person, as is done in art. 682, Netb. 
Civ. Code. — Art. 962 of the Project of 1820 was much more accurate : " By property 
of a community are meant all things, generally, which belong to a community recognised 
by the State as a moral (artificial) person". 

') L. 9. D. quod cigus univ. ** Si tibi cum municipibus hereditas communis erit : fa- 
miliae erciscundae iudicinm inter vos redditur." L. 1. § 16. D. ad Sctom Trebell. (86. 
1). '^Si autem collegium vel corpus sit, quod rogatum est restituere, decreto eorum, qui 
sunt in collegio vel corpore, in singulis, inspecta eorum persona, restitutionem valere: 
nee enim ipse sibi videtur qois horum restituere." 

*) L. 69. pr. L. 63. § 8. D. pro Soc. (17. 2). L. 9. § 4. D. de Public. (89. 4). 
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in case of diflsolatioii; to be divided among the members; as in 
the case of modem societies or companies^ whose property is re- 
presented by shares, but which are likewise legal persons >). 
The only essential condition was, that there should be a legal 
subject; distinct from the members taken individually; — which 
''subject," constituting the centre of the property of the corpo- 



*) Schmid, 'Ueber die s. g. Genossenschaften, Arch, fur civ. Frax. T. 86. p. 166. 
Amdts, $ 42, note 3, says, with troth. "The Roman notion of the TJniversitas, is 
therefore broad enough to include the numerous societies (companies) or associations 
of our times, all of which have more or less analogy with those Roman Societies, as, 
for instance, Ciommercial Companies and Companies constituted by Shares, Artistic So- 
cieties, Reading Societies etc." Unger, 1. c, p. 186, says, likewise, '^Share-Companies 
are the Societaies puhUeae of modem times. Corporate Companies having for their 
olgect the realisation of profits, are legal persona. It matters little, that, by the terms of 
the Statutes of most of these Companies, the capital of the corporation is declared to 
be the common property of the shareholders, in such manner that each has a quote- 
part proportionate to the nominal value of his shares; (art. 216, German Comm. Code); 
for this declaration only expresses the knowledge possessed by the shareholders, that when 
the intermediary, — the fictitious subject, — shall have ceased to exist, it is to themselves, 
that the property must at last, and in itd final ^distribution, appertain. But it is not the 
less true, that, so long as the company exists, the capital belongs to this fictitious sub- 
ject, and that during this time the 'shareholders 7are simply its creditors ; as is indeed, sig- 
nified in the French, by the ^ame of ** action" which they give to the shares, and which 
designates the light {actio) which the members possess, to demand their quota of the 
profits." This same principle forms the basis of art. 629, Code Nap. and of art. 667, 
n®. 4, (very badly drawn!) of the Neth. Code. These provisions are explained by the 
fact, that, during the existence of the company, the shareholder, is simply a creditor of 
the company, and not a proprietor of its assets. "The law", says Marcad^, referring to 
art. 529, Code Nap., n®. 378, "considering the company as an artificial person, a being 
of the mind, distinct from the individual associates, regards this being, alone, as proprie- 
tor of the real property in its possession, and considers each shareholder^as having the right 
to demand from]^the company Ja dividend in money, a] right ad pecuniam ; a mere money 
claim." Heretofore, the legal personality of joint-stock companies has been energetically 
contested. An ennmeration of the many works which relate to 'this question may be 
ound in the Treatise upon the Commercial Law of the Netherlands {Eet^Nederl. Han- 
delsrechf) of my^ learned colleague, Mr. J. de Wal, p. 79 et s. But this personality has 
been acknowledged by modern legislation in general. See $ 8. of the ^Prussian Law of 9 
No?. 1843, as to joint-stock companies; and art. 213. of the German Com. Code. This 
latter says; "A joint-stock company has, as such, its rights and its obligations. It 
may acquire ownership, _or other rights over real property, and may appear in judi- 
cature, either as Plaintifi* or Defendant." 
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ration, as long as it existed, was recognised and treated as owner 
of all that belonged to it, and could present itself as creditor 
and as debtor in all the relations of the corporation with third 
parties. But, putting aside those societies called corporative >), 
there are, between the corporation and the private association or 
copartnership important differences, as to their objects, their 
powers, their productions, their administration and their end. In 
the copartnership the social object is made subordinate to the 
private interests of the partners; — interests, generally, of a 
pecuniary character; — and it is for this reason that the copart- 
nership is, itself, temporary, variable, and perishable 2). In the cor- 
poration, on the contrary, the chief place belongs to the social 
purpose, which is, ordinarily, also a moral purpose of a permanent 
nature ^), and independent of the existence of those who may be 
its members at any particular time. It is for this, again, that in 
the copartnership, the partner does not absolutely and for ever 
abandon the property which he contributes to the common stock, 
in order to transfer it to a new subject of rights, distinct from 
the copartners themselves; he reserves to himself, on the con- 
trary, a proportionate share in that which was previously his 
own exclusive property, and, in like manner, he acquires, reci- 
procally, a joint proprietorship in that which was previously the 
exclusive property of his partners. But in the corporation it is 
otherwise. — Each member surrenders that which he contributes ; — 
he alienates it completely, for the benefit of another person who 
becomes the owner of this property, which, thenceforward, is as 



^) Windscheid, § 58. '^We are, in this case, in presence of corporations endowed 
with special qualities, but the notion of the corporation (a legal person) is not 
altered." 
') L. 70. D. pro soc. "Nulla societatis in aeternum coitio est." 
^) The causa perpelua is not however of the essence, but only of the nature of the 
corporation. See Pfeifer, Die Lehre von den jnristischen Personen, p. 27. It is other- 
wise in the Prussian Law. (Pr. L. R. Part. II, 6. $ 25). The Netherl. Project of 1820, 
art. 873, required also a determinate and permanent object. Our present legislation 
(Dutch) presupposes associations formed for a term of less than 30 years.* Art. 5. of the 
law of 22 April, 1855. 
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distinct from the property of the individual member as is the 
property of any third person whomsoever ; — and it hence results, 
that in case of authorised withdrawal from the copartnership^ the 
ex member can demand his share; whereas he who quits the corpo- 
ration has no share to demand, nor any claim whatever to allege 
against the property of the artificial person. Again, in the co- 
partnership, as the property contributed by the several partners is not 
lost to them, so their individual will is not absorbed in that of the 
collective whole ; — and the legitimate, -if not the sole, mode of 
action is, and must remain, the joint consent of the partners. (L. 
28. D. comm. div. (10. 8). "In re communi neminem dominorum, 
jure facere quiquam invito altero posse. Unde manifestum est, 
prohibendi jus esse; in re enim pari potiorem causam esse pro- 
hibentis.'') In the corporation, on the contrary, the will of the 
unit, — (the body corporate) — which manifests itself in an 
artificial manner, is the sole governing power. In the partnership, 
personal advantage is the motive and the object, and the profits 
realised revert exclusively to the members; while, in the corpo- 
ration the property is made subservient to the objects of the asso- 
ciation, and it is the association itself, and not the individual 
members, who profit by the advantages obtained '). Finally, in the 
copartnership, the individual and his private interests are placed 
in the foremost rank; — his existence, his will, his ccJoperation, 
his property, are all indispensable elements of the association 
into which he has entered; — whence it results that, this as- 
sociation is ended by the withdrawal or death of one of its 
members. — In the corporation, on the contrary, it is the object 
of the corporation itself which is predominant; and for this 
reason the corporation is independent of the existence of any 
part, or even of the whole, of those who are its members at 
any given time. Even though all be changed, the corporate unit 



1) " As to individuals, they are entitled to enjoy only the satisfaction which they 
derive from seeing the success of the common object, and the purely moral advantage 
which it confers upon them.'* Keller, $ 41. 
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survives. "In decurionibus vel aliis universitatibus nihil refert 
atram omnes idem maneant, an pars maneat vel omnes immutati 
sint. Sed si universitas ad unum redit, magis admittitar posse 
eum convenire et conveniri : cum jus omnium in unum reciderit, 
et stet nomen universitatis/' L. 7. § 2. D. quod cujusque univ. 
(3. 4). 



§ 34. EXTENT OF THE LEGAL CAPACITY OH THE UNIVERSITATES. 

Independently of the special rights and privileges which might 
be granted to certain corporations, or to their members ^), cor- 
porations (generally) had all the capacities which were necessary 
to the realisation of the objects of their foundation. Thus, they 
might acquire I. Property ^) : II. Real servitudes : III. Usufructs ; — 
the duration of which, for them was, however, fixed at one hun- 
dred years ^), r— unless, indeed, the corporation were sooner dis- 
solved. The right of Use, on the contrary, consisting of a pre- 
sent and personal enjoyment, proportioned to the necessities of a 



^) For example, the privileges of the public treasury; the right of succession to pro- 
perty left by deceased members, dispensation from certain charges or functions. Sav./ 
1. c. p. 281. 

') ** Universitatis sunt, non singulorum veluti quae in civitatibus sunt theatra et stadia 
et similia, et si qua alia sunt communia civitatum. Ideoque nee servus communis civita- 
tis, singulorum pro parte intelligitur sed universitatis. Et ideo tam contra civem quam 
pro eo posse servum civitatis torqueri Divi fratres rescripserunt. Ideo et libertus civitatis 
non habet necesse veniam Edicti petere, si vocet in jus aliquem ex civibus." L. 6. $ 1. 
D. de r. d. (1. 8). 

^) L. 56. D. de usufr. (7. I). '^An ususfnictus nomine actio municipibus dari debeat, 
quaesitum est. Periculum enim esse videbatur, ne perpetntiiB fieret quia neque morte, nee facile 
cap. dim. periturus esset ? — . Et placuit centum annis tnendos esse municipes ; quia is 
finis vitae longaevi hominis est." L. 8. D. de usu et usufr. (33. 2). L. 21. D. quib. 
mod. ususfr. amitt. (7. 4). — By French and Dutch Law, usufructs last for 30 years. 
Arts. 619 Code Nap., and 857 Neth. Code. The Prussian law makes an incomprehen- 
sible distinction between usufructs created by covenant and those constituted by will. — 
See $ 179. Part. I. Tit. 21., and $ 423. Tit. 12, and Koch's comments upon these 
passages. The Austrian Code makes the usufruct last as long as the legal person. Vid. 5. 629. 
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man, cannot be imagined in the case of a corporation ^). IV. Pos- 
session , — although doubts seem to have existed on this point ^), — 
might be acquired and exercised for them, not only by slaves 
but by representatives who were free. L. 1. § 22. D. de acq. vel. 
amitt. poss. (41. 2) ^). L. 7. § 3. D. ad exhib. (10. 4). V. They 
could bind themselves towards others and others toward them *). 
VI. They could sue and be sued 6); and judgments could be 
executed against them, in the same way as against individuals. 
L. 7. pr. L. 8. D. quod cujusque univ. VII. The right of suc- 
cession (inheritance) ab intestat, as it was, except as to the pat- 
ron, founded upon relationship, did not apply to corporations. 
There were, however, certain corporations, to which was granted 
the right to succeed, in priority to the Public Treasury, to the 
property of their own deceased members. Tit. C. de hered. decur. 
(6. 61). VIII. The right to inherit by testament was, at first, 
denied to Towns, with the exception of bona liber ti «). It was 
conceded to them only A. D. 469. by the emperor Leo. L. 12. 
C. de hered. instit. (6. 24). Other corporations, in order to be 



1) Sav. II, 290. 

2) Sav. II, 291. 

^) **Municipes per se nihil possidere possunt, quia universi (al. nni) consentire non 
possont"; i. e. even when all the members assembled come to a decision, it is, never- 
theless, not the corporation, — the ideal person, — which adopts this decision. (Sav. 
II, 291. Possession, 7*^. Edition, p. 317; and the observations of Rudorff, Appendix, 
n^, 94.) "Sed hoc jure utimnr, ut et possidere et usucapere mnnicipes possint, idqne iis 
per servnm et per liberam personam acqniratur." 

*) L. 11. $ 1. D. de usar. (22. 1). L. 5. § 7. 9. D. de pec. const. (18. 5). L. 9. 
D. quod cujusque univ. nom. By the mutuum the cimtas is bound only so far as the 
loan is really to its advantage. L. 27. B. de r. c. (12. 1). The Glossarists extend the 
same provision to all corporations, and Sav. II. 294, also recognises this extension. But 
it is combatted, very justly, by Pfeifer, 1. c. p. 103. 

') Other acts, tending to preserve and assure their rights, come within their compe- 
tence. L. 10. D. eod. In the suits which they maintained, they were represented either 
by an agent specially authorised for each cause, {actor) or by a general representative 
{sf/ndictcs) who appeared for them on all occasions. L. 1. $ 1. D. h. t. Sav. II. 296. 

^) Ulp. 22. 5. ^Ncc municipia, nee municipes heredes institni possunt: quoniam in- 
certum corpus est, et neque cemere universi, neque pro herede gerere possunt, nt heredes 
fiant." li. Un. $ 1. D. de lib. univ. (38. 3). Sav. 1. c p. 301. b. 
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able to inherit; must have obtained that right as a privilege '). 
A constitution of Nerva ^) permits bequests to towns; and since 
Marcus Antoninus the same power has been extended to villages 
and to legalised associations. L. 117. L. 122. pr. D. de leg. I. 
L. 20. D. de reb. dub. (34. 5). Gai. II., 195. The validity of a 
trust left to a town was recognised by the Senatus-consultum 
Apronianum ^): 



*) L. 8. C. eod. '^Collegiam, si ntillo special! privilegio sabnixum sit, hereditatem 
capere non posse, dabiam nou est." According to modern law, corporations are, generally, 
capable of inheriting; although in divers countries acquisitions in mort-main have been 
restricted and subjected to certain conditions. See, as to Austrian Law, § 26. — Unger, 
T. VI. § 5. Prussian Code, Part. II. Tit. VI. $ 83. Koch, as to this Section. — Art. 
910 Code Nap. and art. 947. Neth. Civ. Code. — Sav. II. 299 indicates the natural 
reason why the right of iuheritance, as distingnishec^ from other rights, was not sooner 
accorded to legal persons. ** Inheritance," says he, '^as a mode of acquisition, is, — except 
in the case of next of kin, — a thing so fortuitous and accidental, that we cannot re- 
gard it as indispensable to the rapidity and liberty of the circulation of property; and 
the absence of the rules which have regulated this form of acquisition would produce 
no void in the social organisation." These remarks are well worthy of the attention of 
Statesmen and Legislators! 

^ Ulp. 24, 28. ** Civitatibus omnibus, quae sub imperio populi Romani sunt, legari 
potest; idque a divo Nerva introductum, postea a Senatu auctore Hadriano, diligentius 
constitutum est." 

S) Ulp. 22, 5. L. 26, 27. pr. D. ad Set. Treb. (36. 1). The question whether a cor- 
poration, as such, can be guilty of a misdemeanour, has generally, since Savigny, been 
answered in the negative, because penal enactments are applicable only to beings really ca- 
pable of thinkiog, feeling, 'and exercising the power of volition; while the representation 
by an agent, or artificial organ, has no necessity for existence but in the domain of 
private-law; that is to say, where it is indispensable to the existence and power of ac- 
tion of the legal person. L. 15. $ 1. D. de dol. (4. 3). **Quid enim mnnicipes dolo fa- 
cere possunt? Sed si quid ad eos pervenit ex dolo eorum, qui res eorum administrant, 
pnto dandam. l>e dolo autem decurionum in ipsos decuriones dabitur de dolo actio." L. 
4. D. de vi (43. 16). The apparent contradiction between these passages and the L. 9. 
§ 1. D. quod met. causa has been explained, in the simplest manner, by Scliliemann, 
die Lehre vom Zwange, p. 34 et s. — See, also, on this point, Kierulff, p. 135, note. 
Sav. II, 310; Vangerow, § 55; Keller, § 37; Windscheid, § 69, notes 7 and 8. 
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§ 35. organisation and representation op the universitates. 

(corporations). 

Legal (artificial) personS; — and consequently corporations, — 
are deficient in the natural power of volition '). They are, therefore, 
incapable of directly performing any act whatsoever, and have 
need of some agent who can represent them, and whose will and 
whose resolutions may be regarded as those of the corporation 
itself ^). The Roman law did not regulate this representation of 
the universitas with precision, except as to the urban commu- 
nes 3); but these served as models for other corporations, even 
to the minutest details *). Moreover, every authorised association 
had the faculty of making statutes which should be obligatory 
upon its members »), provided that that they were contrary neither 
to the laws of the state nor to public order; also the power of 
choosing directors (managers), with powers more or less extended, 
for representing the corporation. If not otherwise provided by its 
constitution, the members of the corporation, taken collectively, 
were to be considered as its natural representatives; — and then 



») L. k § ult. D. de po98. (41, 2). L. 1. § 1. D. de lib. uni?. (38. 3). "Conseniire 
Don possont." 

^) L. 97. D. dc cond. et dem. (35. 1). L. 14. D. ad mimic. (50. 1). "Manicipes 
intell^gmitar scire, quod sciant hi, quibos summa reip. commissa est." 

3) The commune was represented by the ordo decurionum. This collegium could not deliberate 
unless at least two thirds of its members were present, and the decisions were taken by 
mig'ority of voices. L. 3. 4. D. quod cuiusqne univ. L. 2. 3. D. de deer, ab ord. {&9. 
(50. 9). L. 46. C. de dec. (10. 31), "Cum duae partes ordinia in urbe positae, totins 
curiae instar exhibeant." Mommsen, die Stadtrechte von Salpensa, p. 412. 

^) L. 1. $ 1. D. quod cnjusque aniv. ''Qaibus antem permissnm est, corpus habere 
collegii, societatis sive cignsqne alterins coram nomine, proprium est, ad exemplum rei 
pubUcae, habere res communes, arcam commnnem, et actorem sive syndicum, per quem 
tamqnam in rep. quod communiter agi fieriqne oporteat, agatnr, fiat." Mommsen, de 
coUeg. et sodalit. Rom. § 17. '^Collegium institnitur ad exemplum mnnicipii, qua in re 
tota eomm natura condnsa est. Cemitnr ea imitatio in minimis etiam." 

^) '^Sodales sunt, qui ejusdem collegii sunt. His — potestatem facit Lex, pactionem, 
quam v^int sibi ferre : dum ne quid ex publica lege cormmpant." L. 4. D. de colleg. et 
corp. (47. 22). 
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the question arises whether unanimity was requisite for the reso- 
lutions to be adopted; or at least, for certain of them ; and, in 
that case, for which. The opinion which considers that it was al- 
ways the majority of votes that governed; appears to me the most 
plausible i)- 



§ 36. FOUNDATION AND EXTINCTION OF CORPORATIONS. 

There was a corporation, when several persons ^) were asso- 
ciated for a common and lawful purpose, ^) with the intention 
of creating a legal (artificial) person, distinct from the members 
regarded individually, and when this artificial person had been 
recognised by the State; — whether such recognition were the 
result of a general law, or of a special authorisation in each case 4). 



^) In favour of this opinion, reference is made to L. 160 $ 1. D. de R. J; — but 
this \&w, as well as L. 19. D. ad municip., affords but a feeble argument; for both 
appear to refer to corporations having a public character. (See Ffeifer, I. c. p. 92). 
This opinion, however, seems most conformable to the practical character of the Romans, 
and is also, supported by analogy. Sav. 1. c. p. 330; Arndts, f 43. — Windscheid, 
$ 59, distinguishes between measures of simple administration and other resolutions; 
but this distinction, although founded upon a rational basis, finds no support in the 
jns constitutum. Nor does the art. 1694 of the Neth. code civil forbid all the members 
of the corporation from acting in its name. Diephcus (F. 7. n°. 1021), observes, cer- 
tainly, that the members are not the corporation itself, and no one will dispute this 
axiom; but it does not thence follow that all the members collectively cannot represent 
it. The discussions upon this point, reported by Voorduin, (V. p. 317), prove, indeed, 
that there was no intention, by reason of the want of a representative committee, of de- 
priving corporations of the exercise of their legal powers, and thus destroying their life, 
while allowing them to live. See art. 883 of proposed Neth. law, 1820. 

^ Was the number of three persons, at least, necessary? This seems doubtful. The L. 
85. D. de V. S. was, perhaps, intended only to fix the number of members necessary 
to render an association illicit Ffeifer, 1. c. p. 28. Windscheid, § 60. note 3. Arndts, 
{ 44, obs. 2. — In the Neth. Code this condition is no longer exacted, although it was 
so in the project of 1820. 

«) li. 2. D. de coll. et corp. (47. 22). 

^) It is a question still constantly discussed, — whether, according to Roman Law, 
lawful associations required a special authorisation, in order to enjoy the privileges of 
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in regard to the extinction of corporations, certain distinctions 
must be made. — Those which were established by public 
authority came to an end according to the rules laid down 
by the ordinances which governed their composition and their 
entire organisation. Those which had been founded by the ac 
tion of private persons, expired when any one of the condi- 
tions essential to their existence ceased to be fulfilled. Thus, 
they expired: — I. When the State had granted them a legal 
personality for a certain time only, and that time had elapsed. 
II. When, for any motive, the legal personality, which the asso- 
ciation held only from the State, was withdrawn from it by the 
State '). III. By the death ^) or the withdrawal of all its mem- 



legal persons (corporations). The affirmative is sustained by Kierulff, p. 132; Sav. II, 
275; Pfeifer, 1. c, p. 36, and Sintenis, I, $ 15. — The negative by Unger, 1. c, p. 
148 — 156; Demelias, Jahrb. fiir Dogm. p. 182; Windscheid, $ 60, note 1 ; and Arndts, 
§ 44, obs. 4. — I concar with the latter. Indeed, in the L. 1. pr. D. quod cuiusque 
Univ., it is said that the formation of associations was forbidden by legislative provisions 
of various kinds, and that it was permitted in a very limited number of instances, by pure 
exception; but if the association came within the category of those lawful societies 
(^quihus est permusum corpus habere), there was then no question of ulterior authorisa- 
tion; — proprium est — habere res communes, etc. Thus the L. 3. § 1 D. de coll. 
says, (47. 22) "nisi ex Scti anctoritate corpus coierit, — contra Sctum collegium celebrat;" — 
whence it resulted, that the association, once tolerated, became, by that very fact, colle- 
gium or corpus. Finally the L. 20. D. de reb. dub. (34. 15), is decisive. "Nulla dubi- 
tatio est, si corpori cui Ucet coire, legatum sit debeatnr.'* The Prussian law, II, 6, § 25, 
requires the recognition by the State. The same is true of the Neth. law of 22 April, 1855. 
(S. B, N° 32). The Austrian law, on the contrary, does not require it. Unger, I, 339. 

^) Kiemlff, 1. c. p. 141: "The Universitas, a being of mere privilege, depends upon the 
will of the Government, and there can be only political, and not juridical motives for its 
suppression.*' By art. 10 of the above-cited Netherl. law of 1855, Ihe quality of legal personality 
can be withdrawn only by a judicial sentence and for violation of the Statutes. The Prussian 
Law (II. Tit. 6, $ 189), and practice are less liberal. See Koch, in reference to this Section. 

^ Sav. $ 89; Windscheid, $ 61, note 3; Arndis, $ 45, obs. 1. In a contrary sense, 
Kierulflf, p. 143; Sintenis, $ 15, note 29; Pfeifer, $ 40; Unger, I, 345. Bfl^hta, Vorles. 
$ 28, stands upon the ground, that the idea of the corporation includes not only pre- 
sent, but future members ; but this is a peiUio principiiy because the very question is, 
whether, all the members having disappeared, a corporation still remains. It is as if one 
were to reason thus : " In as much as more sheep may hereafter be bom, the floek {grex) 
continues to exist even after the death of all the sheep of which it is composed." Besides, 
the words magis admiitUurt in the L. 7. $ 2 D. quod cujnsqne univ. prove that it was 
I. 6 
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bers. — If there remained but a single member, the artifi«ial 
person should; in strictness, cease to exist, because there was no 
longer an association; but it was thought that it would be con- 
trary to equity to deprive this sole member of the advantages 
belonging to his membership of a body in favour of which he 
might have made sacrifices, by active cooperation or pecuniary sup- 
port, and which' moreover might recruit itself with new members, 
and thus acquire fresh strength and fresh resources. L. 7. § 2. D. 
quod cujusque univ. nom. IV. By virtue of a resolution of the 
members of the association '), in cases where the latter had not a 



at the very most, that the corporation was allowed to exist, when there remained hnt one mem- 
ber ; and in fact, the founders, in choosing, for attainment of their object, the process of 
association, had shewn that, in their view, it was only in this way that their object 
could be attained. The Olossarists sustain oar opinion (ad h. 1.): '^Item qnid si nnllos 
omnino remansit? Resp. lo. Solatnm esse Colleginm. In this sense, also, are $ 177, 
P. II, Tit. 6, of the Pruss. L. R., and art. 890 of the proposed Neth. Law of 1820. 
Is it the same with the present law of the Netherlands? I doubt it. Art. 1699 would 
seem to say yes; but art. 1700 and the Parliamentary debates (Voordnin, V, p. 315) 
testify in the negative. The reasoning of Diephuis (T. VII, n®. 1046), is not conclusive, 
and his explanation of the word voonoerp is scarcely plausible. 

^) This point is also controverted. Our opinion is that of Kierulff, p. 144 ; of the 
authors cited by Pfeifer, 1. c. $ 41 ; and of Unger, Krit. Ueberschau, VI, 177. On the 
contrary, the approbation of the public authority is exacted by Sav. II, 279; Puchta, 
Vorles., $ 28; Pfeifer, 1. c; Amdts, $ 45; Windscheid, $ 61; and Keller, $ 39. Unger 
justly observes, that the corporation is but a form, chosen by private persons, in view 
of their private interests; and that it would be placing the creature above the creator, 
the instrument above its master, to attribute to such associations an existence independent 
of the will of their members. Puchta compares the legal (artificial) person to a natural 
one ; and as the latter can destroy his own life, but is unable to divest himself of his 
personality by a mere act of his will, he concludes that it should be the same with the 
legal person; but he loses sight of the fact, that the interests of the State require that 
every individual should have, and should retain his personality, but not at all, that every 
association should be and remain a legal person. From the fact that the authorisation of 
the State alone could give existence to the corporation, it does not follow that the cor- 
poration can be annihilated only by the same power; for the State, by the authorisation 
which it gives, confers a favour, but does not impose a necessity. It is evident that care 
must be taken of the interests and rights of third parties who have relations with the 
artificial person. The opinion which we maintain must also, and for the same reasons, 
be held true of the Netherlands* legislation, and this even in spite of the law of 22**^ 
April, 1855, which requires the recognition of the Government for the establishment of 
every association. See also, Diephm's, 1. c. n°. 1048. The art. 887 of the Project of 
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public character. In the contrary case, its existence would be indepen- 
dent of the will of its members. — If at the time of its foun- 
dation the dissolution had not been provided for, the majority 
could decide upon it. 

The Roman Law is silent as to the fate of the property which 
had formed the estate of the corporation >). Many authors, how- 
ever, maintain that it should revert to the State, in the character 
of property without an owner ^). But certain distinctions must be 
made. 

Either, First, the corporation had been instituted by public 
authority, — in which case it is but just, that the State should 
appropriate property which had already a public destination; — ^^or, 
Second, the association was a private institution, — and in that 
case there was occasion to discriminate anew among a great 
number of diverse hypotheses. — Thus, if at the time of the 
formation of the statutes of the association, there had beenprovi-- 
sions for the disposal of the property in case of dissolution, such 
provisions were to be observed, like all other pactiones quas 
sibi ferre volebant. If the corporation, at the time of pronoun- 
cing its own dissolution, or even after the adoption of this deci- 
sion but before its execution, had made rules as to the destination 
or the distribution of the property, that which had been agreed, 
was, in that case, to serve as a law to the members: and if, fi- 
nally, the association was dissolved without any previous decision 
as to the destiny of the associate-property, it was necessary to 
follow the presumed intentions of the former members, and dis- 
tribute the estate among them, either in equal parts, or in pro- 
portion to the enjoyment which each previously had, or the amounts 



1820, is ambignoos. The Prussian law requires the sanction of the State. Part II, 
Tit. 6, $ 180. 

^) The L. 3 D. de coll. et corp. (47. 22), refers to illicit associations which have 
never possessed the quality of legal persons. On the other hand, the L. 5 C. de pag. 
(1. 11), contained a penal provision, (which since then is not capable of further exten- 
sion), against those who should bestow property for heathenish purposes. Schmid, 1. c, 
p. 182. 

>) Puchta, Weiskes R. Lex. Ill, p. 74; Vorles. II, 512; Arndts, jf 45; Windscheid, § 62. 
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respectively contributed. This last mode of partition was required 
to be adopted, especially, in what were called corporative societies 
(companies), which existed solely for purposes of gain »). 



B. § 37. OF ENDOWMENTS (PIAE CAUSAE) ^). 

When a person desires to devote property to a charitable ob- 
ject, or to any other lawful purpose, which is not merely tempo- 
rary, this end can be attained by giving or bequeathing this 
property to a person (natural or artificial), charged to employ it 
according to the desire of the donor or testator. But this does 
not form a foundation (or an endowment) in the legal sense. That 
takes place, only when the bestowal of the property coincides 
with the creation of an independent subject as a legal person ^), 



^) As, for lexample, joint-stock companies. Unger, 1. c. p. 179, in reference to these 
companies, speaks of the rnle relative to heredes sui: non hereditatem percipere videntur, 
sed magis liberam bonoram administrationem consequnntnr. L. 11. D. de lib. et posth. 
her. (28. 2). Arndts, $ 45, obs. 6. Kiemlff, p. 145. I cannot, however, approve the 
reasoning of this latter author. He supposes that after the formation of an association, 
but before its recognition by the State, there exists among its members a Society, which 
is only suspended when it becomes a Corporation, and which, after the dissolution of the 
latter, returns to its primitive condition of Society. (Partnership.) This supposition seems 
to me forced. In truth, so long as the recognition of the legal person has not taken place, 
there can no more be an association than there is the moral unit. This is a consequence 
of the intention of the parties, who have not proposed to enter indifferently into no matter 
what kind of association. Besides, there is no need of any such specious reasoning. The 
partisans of the right of the State argue solely from the analogy which exists between 
this case and that of a vacant inheritance ; but is it not evident, that when it is sought 
to find a subject for the property of a late corporation, the ex-members have a right 
much nearer, and pretentions much more just, than the Treasury can have, which has 
always remained a stranger to the objects and the operations of the corporation? The 
system which I maintain as to Roman Law, has been sanctioned by Dutch legislation, 
in art. 1702 Code Civil, and art. 11 of the law as to the right of- association. 

') Fiae causae, according to Roman Law, indicated a charitable object. L. 19 C. de 
SS. Ecclesiis (1. 2), donationes super piis causis factae. Afterwards, this expression was 
employed as synonymous with jna corpora, to designate the charitable establishments 
themselves. 

') This definition excludes, therefore, the case of alms destioed to be distributed to 
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The possibility of such a creation has been contested^ and it has 
been alleged, that all the provisions ad pias causas contained in 
the Roman Law, had no other subject than the Church in general, 
or some parish in particular. But this is evidently to confound 
the administration of charitable establishments with their mere 
existence. In truth, the Constitutions invoked in support of this 
doctrine do confirm the existence of intimate relations between 
the piae causae and the Church; the latter exercising over the 
former an active and incessant watchfulness; but the possibility 
of the proper personality of the pious foundations is so far frotn 
being excluded by those Constitutions, that on the contrary they 
tacitly presuppose it >). However, that which is true of the piae 
causae cannot be extended to endowments having other destina- 
tions. These last, unless recognised by the State, had no legal 
personality, and did not participate in the privileges with which 
the piae causae were favoured by the Christian Emperors ^). 



the poor, for once only; or that of a disposition sub modo, with which the inheritors 
(ex gr.) are charged. Kierulff, p. 148; Sav. 11, 269; Roth, Ueber Stiftungen (Jahrb. 
fiir die "Dogm. I, p. 202). 

1) L. 19, 22, 23 C. de Eccles. (1. 2). L. 35, 46 C. de Episc. (1. 3). In all these 
laws the Holy Church, {Sancta Ecclesia), is mentioned with, but apart from, other foun- 
dations; which proves that the latter, although intimately connected with the Church, 
were not an integral part of it. Kierulff, p. 148; Sav. II, 271; Puchta, Pand. § 27, 
note k; Vangerow, I, $ 60. 

3) It is precisely because of the intimate ties which united the charitable establish- 
ments to the Church, and the supervision which she exercised over them, that there is 
no analogy between the piae causae and other foundations. All legal (artificial) personality 
being a fiction, it can be conferred only by public authority, unless there be, as in the 
case of corporations, a general rule by which it is recognized. The contrary opinion is 
taught by Puchta (Richters Krit. Jahrb. 1840, p. 705), and also by Windscheid, f 60, 
note 2. The latter considers that the personality of foundations rests upon an idea which, 
in daily life, is scarcely less widely received than that of the personality of the physical 
man ; but it must be observed, that, if it requires a high degree of mental development 
to seize, simply and purely, the notion of legal personality in general, the same is re- 
quired a fortiori, in order to conceive a subject of rights which has no personal substra- 
tum; and it is, indeed, not without cause that the Roman jurisconsults have thought it 
necessary constantly to put the reader on his guard against the danger of confounding 
the visible members with the invisible unit endowed with personality. Vangerow, 1. c; 
Roth,*l. c, p. 207. I consider that neither does the Netherlands law permit the estab- 
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A foundation ad pias catisas could be established: I. By Tes- 
tament, when a person bequeathed to an establishment which was 
to Exist only in consequence of this bequest itself*). L. 24, L. 28, 
L. 49, C. de episc. et cl. (1. 3). L. 13 C. de SS. Eccl. (1. 2). 
Nov. 131, cap. X, XI, XV. — II. by the promise of a gift, the 
execution of which promise, in case the promissor should fail to 
fulfil it, was assured by the intervention of the Bishop ^). L. 15 
C. de SS. Eccles. (1. 2). 

The foundation ad pias camas ceased to exist: I. By the ex- 
piration of the time for which it had been established, or when 
the determinate object for which it was created had been attained; 
or, finally, by the accomplishment of a determining condition sub- 
sequent, when the founder had willed that the foundation should 
exist only till a certain event should have happened. — II. By 
the impossibility of realising the intentions of the founder. (By 
reason, for example, of a prohibition by the Government.) In both 
of these cases, the Church was charged to employ the property 
destined to the foundation, for purposes which should be the 
nearest possible, to the primitive intentions of the donor 3). 



lishment of a foundatiou otherwise than by Law. £ndowu)ents, in fact, come neither 
within the terms of that Title of the Civil code which treats of "corporations,** nor 
within those of the law as to associations. 

^) Is it the same as to foundations other than the piae causM? This is the well- 
known question discussed on the occasion of the Stadelsche Kunstinstitut at Frankfort. 
See, on this subject, the authors cited by Amdts, \ 46, obs. 4, and Unger, P. VI, 
$ 14, note 8. 

') In the case of foundations other than piae causae, the compulsary execution of the 
promise would be difficult; because, at the moment when it was made, there was no one 
in existence who could accept it. Pfeifer, 1. c, p. 134, thinks that the State, at the very 
moment when it recognises the institution, and until managers or administrators are 
appoinj;ed for it, intervenes as its manager or agent, and accepts the gift in that cha- 
racter. This view is contested by Roth, 1. c, p. 209, who says, with reason, that the 
consent of the State gives the right to execute the promise, but does not impose the 
obligation so to do. 

^) Pfeifer, 1. c, p. 151; Roth, 1. c, p. 219. An^analogous provision is to be found in 
art. 9 of the Neth. Law, of 28*1" June, 1854 (S. B. N^. 100), as to the administration of 
Charitable Establishments. I share, moreover, the opinion of Windscheid, $ 62, that a 
foundation does not lapse, because, at a certain moment, there is a total absence of re- 
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Endowments (foundations) were administered and represented 
according to rules framed by the founders; subject however to 
the supervision of the Bishops, who could remove negligent or 
unfaithful administrators, and supply their places by others. L. 46 
§ 3. C. de Episc. et cl. "Ipsi vero non administrent quidem, sed 
administrationem illorum inspiciant aut observent, et recte quidem 
babentem laudent; in quibusdam autem aliquid praetergredientem 
corrigant." 



C. § 38. OF THE PUBLIC TREASURY •). 

The Treasury^ as a legal person, was the State, in so far, as 
in its relations to rights of property, it came, — as a subject of 
rights and of obligations, — in contact with private persons. As 
all rights emanate from the State, it was natural not only that the 
legal capacity of the Treasury should not be contested or restricted, 
like that of other artificial persons, but that it should, on the 
contrary, be extended beyond the limits fixed for the latter, when- 
ever such extension might seem necessary to facilitate, for the 
State, the accomplishment of its duties ^). 

It must not, however, be forgotten, that the Treasury consti- 
tuted but one sole and distinct legal person, and not so many 
persons as there were divisions or bureaux (stationes) corresponding 
to the divers branches of the public service. Nevertheless, this 
separation into various departments, — established in the interest 
of good order in management and of accuracy in accounts, — 



sources. The contrary opinion, maintained by Roth, among others, 1. c. p. 219, isfonn- 
ded upon a theory which regards the property as the substmium of the foundation. 

^) Pfeifer, 1. c, $ 5, regards the Treasury, (and perhaps not inaccurately), as the 
most ancient of artificial persons. 

^) Sav. II, $ 101; Keller, § 36. It was this position, — privileged and derogatory 
to common right, — which caused Modestin to say (L. 10. D. de jure fisci (49. 14)): 
^'Non puto delinquere eum, qui in dubiis quaestionibus contra fiscum facile respondent 
(in dubio contra fiscum)." See Arndts, $ 47, obs. 1 ; and especially the interesting note 
9 in Keller, § 36, 
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exercised; sometimes, an influence, even in the domain of private 
law. L. 1 C. de comp. (4. 31): "Et Senatus censuit, et saepe 
rescriptum est, compensationi in causa fiscali, ita demum locum 
esse, si eadem static quid debeat quae petit. Atque hoc juris 
propter confusionem diversorum officiorum tenaciter servandum 
est." See also, L. 2. § 4 D. de adm. rer. ad civ. pert. (50. 8). 
On the contrary, the L. 2 C. de solut. (8. 43) says: "Liberari 
fidejussores, quoties Fiscus tam debitori, quam creditori (licet di- 
versis stationibus) succedit, jus certum est.'' 



CHAPTER IV. 



OP THINGS, OR OBJECTS OP RIGHTS. 



SECTION I. 



Of things in general. 

§ 39. THE LEGAL CONCEPTION OF A "tHING." 

By Thing {res) in the more general legal acceptation *), was 
understood all which could form the object of a right of property. 
"Eei appellatione et causae et jura continentur." L. 23 D. de V. S. 
(50. 16). In this sense alone % things were divided into corpo- 
real and incorporeal; the latter, according to Roman Law, com- 
prising all rights of property, with the exception of ownership which 
was identified with its object 3). 

In its restricted acceptation, the word Thing designates every 



*) In the extended and vulgar sense, the word thirig signifies, generally, every object 
of our thoughts and our reflections. 

2) Puchta, Vorles. § 35. Unger, I, p. 353. Keller, § 42. It is not in a general man- 
ner that the Roman Law divides things into corporeal and incorporeal, but only in so 
far as they constitute the elements of which property is composed. 

3) L. 222. I), de V. S. L. 18. § 1. D. de her. pet. (5. 3). L. Un. § 7. C. de rei 
ux. act. (5. 13). Wachter (Wurtemb. Privat-R., II, p. 209) justly observes, that this 
identification, very far from resting upon a confusion of ideas, is a very natural con- 
ception. Indeed if we enquire, of a person ignorant of the science of law, of what his 
fortune is composed, he will begin by enumerating his property real and personal, and 
will speak of his other rights only in the second place; and no one, in fact, wonld 
think, in making an inventory, of devoting a special heading to ** rights of ownership. 



;_ »» 



90 

corporeal object susceptible of being subjected to the power of 
man. This legal notion of a "thing" is, however, somewhat mo- 
dified in the following case : — a certain number of corporeal 
objects, ordinarily of the same kind and united by a common 
destination, are considered and treated, <) in certain legal relations, 
as forming but a single unit; one whole; and the signification, 
the legal bearing ^), of this idea is, that the collective unit con- 



') From the fact that the totality, or assemblage of things, is, here only a unit furely 
ideals it follows that this case is distinct from that where things present, externally, 
a material unity, obvious to the senses. Indeed the latter is governed by different rules. 
L. 30. pr. D. de usurp, et usuc. (41. 8). '^Tria autem genera sunt corporum. — Al- 
teram, quod ex contingentibus, hoc est : plnribus inter se cohaerentibus constat, quod 
SvvriiA/ufvoy id est: connexum vocatur; ut aedificium, navis, armarium. — Tcrtium, 
quod ex distantibus coustut, ut corpora plura non soluta, sed uni nomini nubjecta, veluti 
populus, legio, grex." 

^) Besides which, I share the opinion of those who think that the Roman Law re^ 
garded as capable of being objects of rights, only those individual things, the assemblage 
of which composes the fictitious unit, and not that assemblage itself. Indeed, if a real 
right be only a natural domination, more or less restricted, such a right cannot be con- 
ceived of things purely fictitious. Windscheid, (§ 137, note 4), concedes that the expres- 
sion re8 incorporalis applied to au assemblage of things considered as a unit, is nowhere 
to be found. — He also concedes, that all the legal consequences indicated in the corpus 
juris are easily to be explained, without any necessity for admitting the existence of a 
right having for its object this assemblage, — to which was given the name of Uniper- 
sUai Jacii. Still, he allows himself to be drawn into a belief contrary to oars, by the 
L. 1. $ 3, and L. 3. pr. D. R. V. (6. 1). "Sed enim gregem, sufliciet ipsam nostrum 
esse licet singula corpora non sint." To this, Dernburg (Pfandr., I, § 59), has justly 
objected that the vindieatio gregis was permitted, only to save the plaintiff from the 
danger which he would have incurred, if, among the three or four hundred sheep which 
he might have claimed separately, there had been found a single one, as to which he 
could not prove his ownership. But, to say that, by means of the vituUoatio gregis, the 
plaintiff could really cause to be acfjudged to him sheep which were not his own, would 
be a pretension contrary to all analogy. (L. 23. § 5. D. de R. V. eod). See also Exner, 
Die Lehre vom Rechts. Erwerb durch Tradition pag. 230—232 (Wien. 1867). In the 
interpretation of L. L. 2 and 3, D. eod, sufScient attention has not been paid, — (and 
even Dernburg has omitted to remark this point), — to the sense and the bearing of 
the expressions vindicare, and in resiitutionem non venire, which are there opposed to 
each other. Indeed, if we remember the ancient procedure per formulas^ in connection 
with the actio in rem arhHraria, we shall readily observe, that — the intetdio of the 
claimant being stated thus: "Si paret gregem de quo agitur A. A. esse," — he had 
no need, in order to sustain his claim before the arbitrator, to establish his ownership 
of each separate animal, bat that it sufficed for hint to prove his ownership oftheflook. 
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tinnes to snbsist; despite the change or the loss of the objects of 
which it was, originally, composed. (Universitas facti sive hominis). 
§ 18, I. de leg. (2. 20). L. 22 D. de leg. I. »)• L- 34 pr. D. de 
pign. (20. 1). L. 30. § 2 D. de usurp, et usuc. (41. 3) ^). L. 76 
D. de jud. (5. 1). In contradistinction to these Universitates facti^ 
the name of Universitas juris was given to an assemblage of 
things corporeal and incorporeal, the property of, or belonging to, a 
single person, in order to shew that it was in virtue of an ob- 
jective right that such an assemblage was regarded as a unit ') ; 
and a double consequence was involved in this distinction: I. That 
the Universitas juris gave room for an action in rem univer- 
salis; and II. That it was subject to the application of the rule 
'^res succedit in locum pretii'' *), or (the same idea, in other 
words) : ^surrogatum sapit naturam ejus in cujus locum surro- 
gatur'' But more recent labours have brought to light the ground- 
lessness, no less than the sterility of this theory, which may now 
be regarded as abandoned ^), 



But when, after the pronuniiaiio, it became a question of actual restitution {restitutio), 
the defendant was required to deliver only those animals of which the plaintiff proved 
himself the owner. (See Keller, § 45, note 2. and Brinz, § 50.) Finally, that which 
argues still further against the doctrine of Windscheid, is, that if t)ie Roman Law had 
regarded the flock itself as the object of ownership, it is impossible to conceive why, 
in the L. 2, (cited), the defendant was required to deliver to the plaintiff, who had 
demanded, precisely, the restitution of the flock, only the strange sheep, and not, also, 
his (the defendant's) own. — It would have been logical, in fact, to apply to this case, 
exactly as to that where the singula capita belonged to a third party, the rule: "Suf- 
ficit gregem ipsum nostrum esse, licet singula capita nostra non sint." 

') "Si grege legato, aliqiia pecora vivo testatore mortua essent, in eorumque locum 
aliqua essent substituta : eundem gregem videri, et si diminutum ex eo grege pecus 
esset, et vel unus bos superesset, eum viudicari posse, quamvis grex desiisset esse." 

^ "Etsi ea natura ejus est, ut adjectionibus corporum maneat, non item tamen universi 
gregis uUa est usucapio, sed siDgulornm animalium sicuti possessio, ita et usucapio." 

^) L. 20. $ 10. D. de her. pet. (5. 3). In hereditate et in peculio castrensi vel alia 
universitate. L. 1. $ 4. D. de dot. praeleg. (33. 4). The expression Universitas facti 
et juris may be found in the Glossary of the L. 1. § 3. D. de R. V. ad v. sed posse 
gregem vindicari ^ quia universitas est facti non juris in his : nam in universitate juris 
aliud est." 

^) This was deduced from L. 22. D. de her. pet. (5. 3). 

^) Muhlenbruch, was the ^t to refute] this theory, in a conclusive manner, in his 
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^ Programma obtervatt. jur. Rom. Spec." I. (1818). He was followed by Hasse, 
^ Arohiv. fur Civ. Prax.^^ V, pp. 1 — 68. — Miihlenbrach reyerts subsequently to the 
same subject in the ArcJi. fdr Oiv, Prax. XVII, p. 821 et sup. — See also, Vange- 
row, I, § 71, i. f. and linger, I. $ 57. Art. 903 of the Project of 1820 was still un- 
der the influence of this erroneous theory. 

Observation. Most of the legislative attempts to give a definition of the word 
^ TAings** have been attended with very imperfect success. Thus, for {example, the Au- 
strian Code, § 285, says: "All which is distinct from the person, and which serves for 
the use of man, is called, in legal acceptation, a thing.'* The idea of a "thing", defi- 
ned in a manner so general, certainly includes the whole; and as it is upon this defini- 
tion that are founded (in § 309) the notions both of possession and of otonershipy we 
attain to this absurdity; — that the scholar (ex. gr.) has legal possession of the learn- 
ing which he has acquired! See Sav. Vom Beruf, p. 99. Unger, I, 354. The Prussian 
law (Part. I, Tit. II. $ 1 — 3), gives two different definitions of the word Thing, the 
one broad, the other restricted; so that, at every step, the reader is forced to ask him- 
self in which sense the word is employed. The French Code has wisely abstained from 
giving any definition, and some other more recent Codes (completed or projected) have 
followed this prudent example. In the Neth. Code, the provision of ai-t. 555, which 
calls things "the property and the rights which can form the object of ownership," is 
no less inexact than the fore going; for, either the word "ownership" must be taken, 
here, in an acceptation much more extended than its natural and proper signification, 
or the article is in contradiction with other provisions of the Code: — as, for example, 
art. 564, n^. 8, and 567, n°. 3. — "Possession" also creates difficulties; ex. gr.: "can 
obligations form an object of possession? If yes, can they all do so? It is evident that 
this is the occasion, — or never, — to say: ^ Omnis definitio perieulosal'' 



SECTION II. 



Of the different kinds of things , from a legal point of view. 

§ 40. THINGS REAL AND PERSONAL (rES IMMOBILES; MOBILES). 

That was called real (or immovable) property, which could not 
be displaced or removed without deterioration. Thus landed pro- 
perty (fundus '), praedium, solurrij res soliy res solo cohaerens) 
was real, and every thing which was attached or which adhered 
thereto, whether naturally x>y artificially, in a way to make one 
with it; as, for example, trees, plants, fruits ^), standing corn, 
and minerals; as also buildings attached ^) to the soil by their 
foundations *). Those things were, on the contrary, personal. 



^) L. 211. D. de V. S. (50. 16). "Fundi appellatione omne aedificium et omnis ager 
continetur. Sed in usu urbana aedificia, aedes, rastica villae dicantur." 

2) L. 40. D. de act. emti. (19. 1). "Arborum quae in fundo continentur, non est 
separatum corpus a fundo." L. 44. D. de R. V. (6. 1). "Fructus pendentes pars fundi 
videntnr." 

3) Things which were elevated above the soil, while adhering to it either organically 
or by mechanical means, were called superficies. L. 13. T). de S. P. R. (8. 3). L. 
50. D. ad L. Aq. (9. 2). L. 44. $ 1. D. de O. et A. (44. 7). Brisson. de V. S. i. v. 
It may be observed that trees, plants, fruits etc., when regarded with reference to their 
future destination, after they shall have been detached from the soil, should be consi- 
dered as personalty. — Thus, for example, a sale of trees, or of standing corn, is re- 
garded as a sale of personal property. See Wachter. II, 221. Uuger, I, 383. It was 
so held by the High Court of the Netherlands, 14^^ April 1851. (Weekblad van het 
Recht, n^. 1320), and decided in the same sense by the Government, for the application 
of art. 194 of the communal law. See Mr. van Emden, Recht-spraak, I, 306. 

^) Barns, sheds and huts, which could be taken down and removed were personalty. 
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(movable) »), which could be removed, or displaced, without af- 
fecting their substance^ whether the displacement might be effected 
by their own proper force {res sese moventes) or by the effect 
of a force external to them. 

Lands were divided into praedia rustica and urbana ^). By 
praedium rusticum was meant all land devoted to culture, what- 
ever its situation ; by praedium urbanum all buildings with the 
soil to which they were attached, and all land not cultivated. 
L. 198 D. de V. S. "Urbana praedia, omnia aedificia accipimus, 
non solum ea quae sunt in oppidis, sed et si forte stabnla sunt, 
vel alia meritoria in villis et in vicis; vel si praetoria voluptati 
tantum deservientia; quia urbanum praedium non locus facit, sed 
materia. Proinde hortos quoque, si qui sunt in aedificiis constituti, 
dicendum sit urbanorum appellatione contineri.'' § 1. I. de serv. 
(2. 3). L. 1. D. Comm. praed. (8. 4). L. 4. § 1 D. in quibus 
cans. pign. vel hypot. (20. 2). Where it was a question of lands 
both built upon and not built upon, the character which was do- 
minant determined their legal quality. "Plane,'* thus continues 
the L. 198, already cited, "si plurimum forte in reditu sunt, vi- 
nearii forte vel etiam olitorii, magis haec non sunt urbana.*' L. 91. 
§ 5 D. de leg. III. (32). 

The possibility of removal is a quality that belongs only to 
things which occupy a certain portion of space ; whence it follows 
that the division of property into real and personal, (immovable 



L. 60. D. de A. R. D. (41. 1). L. 18. pr. D. de A. E. et V. (19. 1). " Granaria quae 
ex tabulis fieri solent, ita aedium sunt, si stipites eorum in terra defossi sunt, quodsi 
supra terrain sunt, rutis et caesis cedunt.*' 

') The expression res moventes or moventia is found as the synonyme of res mobiles 
or mobilia, in L. 93. D. de V. S. " Moventium item mobilium appellatione idem signi- 
ficamus, nisi tamen apparet (this should be read thus, according to the Basilicae fi f*i/) 
defunctum animalia duntaxat, quia se ipsa moTerent, moventia vocasse." In other pas- 
sages moventia and res mobiles are opposed to each other. Schilling, Instit. II, $ 59. 
Apart from slaves, the designation of moventia vas appb'ed only to animals, which are 
divided into /era, mansueta, and numsue/aeta. $ 12, I. de rer. div. (2. 1). Gains, 

11, § 15. 

^ This division is still important in our law, in reference to leases. Compare Sections 
III and IV of Title 7, Book III, Netherlands Civil Code. 
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and movable); concerns only tilings corporeal. Thus the Romans i) 
distinguished things real and personal from jura and actiones; 
things incorporeal ^). 



§ 41. OF THINGS FOR WHICH OTHERS OF A LIKE NATURE MAT 
BE SUBSTITUTED, AND THE CONTRARY ^). (rBS PUNOIBILBS 

BT NON FUNOIBILBS). 

In their legal relations, things present themselves sometimes 
as individually determinate ; that is, as distinguished from all other 
things of the same nature by certain characteristic properties 
(species, cerium corpus); sometimes they are determined only 
by their kind {genus, incertum corpus), L. 54 pr. D. de V. 0. 
(45. 1). "Cum species stipulamur, necesse est inter dominos, et 
inter heredes ita dividi stipulationem, ut partes corporum cuique 
debebuntur. Qnoties autem genera stipulamur, numero fit inter eos 
divisio" 4). But, there are also things, respecting which commercial 



^) X. 7. $ 4. D. de pec. (16. 1). ''In peculio res esse possunt omnes, et mobiles et 
soli — hoc amplias et nomina debitomm." L. 16. $ 2. D. de R. J. (42. 1). '^Qaod 
si nee, qnae soli sunt, sufficient, vel nulla sint soli pignora, tunc etiam pervenietur ad 
jura." L. 2. C. de quadr. praescr. (7. 87). L. 1. $ 7. D. ad leg. Falc. (85. 2). For 
certain legal purposes, things incorporeal were assimilated to things real or personal. 
Thus, in L. an. C. de usac. transf. (7. 81): ^Res quae immobiles sunt, vel easdniel' 
Uffuntur; which the Glossary comments: TTt mancipia rustica et servitntes rerum yel 
personamm.'* 

*) By German law, all property was very early divided into real and personal, and 
the modem legislation of many countries classes things incorporeal in one or the other 
of these categories. Compare, for example, the Austrian C!ode, $ 298, and the Prussian 
Law, Part. I. Tit. 2. $ 7—10, with arts. 626, 529 Cod. Nap., and arts. 564 and 
567 Netherl. Code; — and compare, also, these articles themselves with arts. 924, 
925, of the Project of 1820. — See also, Unger, I, 894; Keller $ 48, note 2; and 
Windscheid, $ 189, note 5. 

') Note by the Translator. We have, in English, no one word capable of 
rendering the meaning of this phrase, as is done by the Latin fuifgihiUs and non fun- 
gibUia. For brevity, I use the word ** interchangeable ,'* although it scarody expresses 
the entire idea. 

^) L. 6. pr. D. de R. V. (6. 1); L. 80. pr. L. 84, $ 8, 4; L. 61. D. de leg. I. 
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usage takes note only of quality and quantity (pondere, mensura, 
numero cornsptum)] so that by reason of their common nature, one 
is considered as the exact equivalent of the other "). Consequently, 
when such things are in question, the species and the individual 
are regarded as interchangeable ^). This does not however prevent 
parties, on particular occasions, from treating interchangeable arti- 
cles as not interchangeable, and vice versa. These terms have, 
in fact, but a purely relative value. 

Nor must we confound with things interchangeable in their 
nature, those which, indeed, are distinguished only by their kind, 
but between which a choice is necessary: the same kind con- 
taining, perhaps, objects of quality and value extremely diverse; 
so that here the individual and the species are by no means in- 
differently interchangeable '). L. 30. § 5 D. ad leg. Falc. (35. 2); 
L. 52. D. mand. (17. 1). 

The division of things into interchangeable and non-interchan- 
geable (fungibiles and non fungibiles)^ is applicable only in matters 



(30); L. 1. $ 7. D. ad leg. Falc. (85. 2). "Sive in corpore constet, oerto incertove, 
sive pondere, numero, mensura valeat." 

^) L. 2 § 1.. D. de R. C. (12. 1). "Mutai datio consistit in his rebus, quae pondere, 
numero, mensura consistunt: quoniam earnm datione possumus in creditum ire, quia in 
genere suo functionem recipiunt per solutionem magis quam specie." It is this passage 
which gave rise to the use of the word fungibiles, not used by the Romans. (Fongible, 
art. 1291, Cod. Nap.). The expression verirethare ' Sache is criticised by Savigny, but 
wrongly so. See Unger, I, 407, note 4. The Romans say also: ^res quae commnni speci 
continentur." (L. 29. D. de Sol. (46. 3); — that is to say things which, although distin- 
guished from each other by certain sigus, are treated in commerce only by their kind. 

^ Thus, for example, in case of deposit, of loan, or of bequest. L. 24. D. dep. (16. 8). 
L. 8. § 6. L. 4. D. comm. (13. 6). L. 80. § 6. L. 84. S 4. D. de leg. I. (Pecunia 
quae in arc& est, vinum quod in apothecis). L. 37 D. de V. O. (45., 1), embodies an 
important consequence of these principles. 

') The Grerman writers call these things Gafiungssachen. (See Kierulff, p. 316; Arndts, 
$ 51; Unger I, p. 404). Windscheid, I, $ 1, confoun<is the two ideas. Wachter, II, 
p. 281, note 12, considers that where there is a choice to be made between different 
things, that is a case of interchangeability; an application of the rule: res. in genere 
suo functionem recipiunt; but this opinion is incorrect, for the reason that, in this 
case, the fact that the things may be replaced, one by the other, is not an effect of 
their nature, but of the circumstance that a choice is rendered necessary by vagueness 
or uncertainty in the wishes, or in the expressions of the parties interested. 
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of contract. As to ownership or other real rights, they can never 
have for their object a kind, or a quantity, as such, but only 
specific things 0- L. 6 D. de R. V. (6. 1). 



§ 42. THINGS CONSUMABLE AND NON-GONSUMABLE. (bES QUAE 

USU CONSUMUNTUB.) 

By things consumable (res quae usu consumuntur, quae in 
abusu consistunt. L. 5. § 1. L. 7. D. D. de usufr. earum rerum 
quae usu (7. 5)), were meant those which, from their nature, 
disappear or undergo a notable diminution when once used; 
such as wine, oil, provisions, a ball-dress, etc. This natural quality of 
things consumable had the legal effect of subjecting them (except 
by agreement, or testamentary disposition to the contrary), to 
the same conditions as things interchangeable; which has some- 
times caused the two definitions to be confounded ^). 

Coined money was also regarded as a consumable article; be- 
cause, being destined solely to be expended, it is impossible to 
make use of it without, at the same time, causing it to be lost 
to him who possesses it. ^Ipso usu assidua permutatione quo- 
dammodo extinguitur." § 2. I. de usufr. (2. 4) ^), 

There are yet other things which are destroyed neither wholly 
nor partially, by the first use which is made of them, but which 



») Wachter, 1. c, p. 232. Unger, p. 406. Pnchta, Vorles., $ 36. 

^) Every consamable article is at the same time interchaDgeable ; (fangibile, — sus- 
ceptible of snb.«)titation) ; but the converse is not true. — Metals, stones, and nails are 
interchangeable, but are not consumable. Nearly all modem legislators have confounded 
these two qualities. Vide, Aust. Code, $ 300. Pruss. L. R. Part I. Tit. 2. $ 120; Code 
Nap. Arts. 1874, 1892; Neth. civ. Code, Arts. 1779, 1791, compared with art. 561. 
These latter provissions, construed literally, would ordaiu that a rare fruit (for example) 
could not be the object of a loan for use; and that, on the other hand, an ingot of gold 
could not be the object of a loan for consumption ! 

^) Hence the expression pecunia consumiiur; — money consumes itself, — annihilates 
itself, for him who spends it. Unger, J. 401. note 2. 

1. 7 
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in proportion as they are used, are gradually deteriorated^ so as 
to be no longer capable of completely serving their original pur- 
pose •). They may be described as things which wdstCf or 
wear-out. 



§ 43. THINGS DIVISIBLE AND INDIVISIBLE ^) (rES DIVIDUAE 

ET INDIVIDUAE). 

In a natural sense^ all things are divisible ^), although the 
division may spoil them, or deprive them of nearly all their 
value. But when a thing belongs to several persons in common, 
who desire to define their respective claims thereto and obtain 
a distribution among themselves of their respective shares therein, 
it becomes necessary to consider the fact, that in commerce things 
are estimated only according to the use that can be made of 
them and the current value which they may have; and that, 
consequently, their mere natural divisibility cannot form the sole 
ground for deciding whether they ought, or not, to be regarded 
as divisible. Thus the Roman Law regarded as divisible only 
those things which were susceptible, without destruction of their 
substance, and without perceptible diminution of their value, of 
being divided into portions im alogous in q ualit y to the thing it- 



*) The heading of Tit. V. Book VII. Dig. also mentions this kind of things* — 
"Bes quae nsn consnmnntar vel minuuntnr.** L. 15. 4. D. de nsnfr. (7. 1). The dis- 
tinctive characteristic of things consnmahle is, therefore, that it is impossihle to make 
nse of them, even once, without either destroying, or notahly diminishing their sub- 
stance. Unger, $ 42. note 2. 

*) This distinction is mentioned neither in the Code Nap. nor in the Neth. Code; al- 
though it is, legally, of quite as much importance as (for example) that between things 
consumable and non- consumable. See Arts. 1832. 1383, and 1758. Nether code. — The 
project of 1820, art. 927, gave a definition of it, — which, however, was not quite accu- 
rate. See also the Prussian Law, Part. I. Tit. 2. $ 41. 

^ In this sense, a statue, a horse, and a table are divisible. 
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self *)j and diflfering from it only in quantity 2). (L. 26. § 2 D. de 
leg. I. (30. 1). "Sin autem vel naturaliter indivisae sunt, vel sine 
damno divisio earum fieri non potest, aestimatio ab herede omni- 
modo praestanda est.'* L. 35. § 3 D. de B. V. (6. 1); L. 1, 3. 
C. comm. div. (3. 37); L. 34. § 2 C. de don. (8. 54); § 5. I. 
de oflF. jud. (4. 17)). All other things were legally indivisible. 

As to the application of this principle, it must be said, that 
real property is generally divisible 3), because, forming a consti- 
tuent part of the surface of the globe, it takes its boundaries and 
its limits only from the, always variable, will of man *). (L. 6. 
§ 1 D. comm. praed. (8. 4). "Plane si divisit fundum regionibus 



1) Thus a watch, or a machine, is indivisible: and thus, also, posts, windows, doors 
and bnilding-materials are not, in matter of divisibility, regarded as parts of the honse 
to which they belong; because such objects, when separated from the thing to which they 
were attached, are not similar things of lesser volume, but things altogether different. — 
"These are not", says Windscheid, § 140, note 1. "properly speaking, parts (Theile), 
but rather elements (Bestandtheile) of the thing/' These observations serve to explain 
the L. 36. D. de evict. (21. 2). and the L. 13. § 2. D. de acceptil (46. 4). 

^) The analogy between the part and the whole, is generally expressed by the names 
given to the two. Thus a piece of bread is always bread; but a spring, a wheel, or a 
dial of a watch, is no longer a watch. See Wachter, archiv. fiir civ. Prax. T. 27. p. 172; 
Wurtembarg priv. Recht, II. 173. Unger I. 411. and Sav. Oblig. I. 307. 

') It may also happen that the parcelling or division of a landed estate may very 
much depreciate its value. Sav. 1. c, p. 305. 

^) L. 60. D. de V. S. (50. 16). "Ceterum adeo opinio nostra et constitutio locum a 
fundo separat, ut et modicus locus possit fundus dici, si fundi animo eum habuimus. 
Non enim magnitudo locum a fundo separat, sed nostra affectio, et quaelibet portio fundi 
poterit fundus dici, si jam hoc constituerimus, nee non et fundus locus constitui potest ; 
nam si eum alii adjunxerimus fundo, locus fundi ef&citur." — It follows, that after 
the partition of a landed property, it is inaccurate to speak of parts of that property, 
inasmuch as each parcel forms of itself a whole ; — which caused Quintus Mucins to say : 
"Partis appellatione rem pro indiviso signifioari: nam qnod pro diviso nostrum sit, id 
non partem sed totum esse." (L. 25. § 1. D. eod.) Thus, there is, in appearance com- 
munity, but in reality only neighborhood, juxtaposition. Nevertheless, if we considder 
that, even after the partition, there continues to exist a certain apparent connection, we 
understand how the separate parts may still be regnarded as portions of a whole which 
no longer eifsts; and that one may thus speak of a communio pro diviso. Servius, noii 
iueleganter partis appellatione utrumqne signiiicari. See also L. 5. § 16. D. de reb. eoriin) 
qui snb tut. (27. 9). and Unger, I. p. 413. 
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et sic partem tradidit pro diviso, potest alterutri servitutem im- 
ponere, quia non est pars fundi sed fundus; quod et in aedibus 
potest dici; si dominuS; paiiete medio aedificatO; unam domum in 
duas diviserit (ut plerique faciunt), nam et hie pro duabus do- 
mibus accipi debet:") On the contrary, personal property is ordi- 
narily indivisible; because, there, the form is dominant, so that 
any separation or division changes its substance, or at least con- 
siderably diminishes its value; but thence it naturally results that 
when it is a question of things of which the form is unimportant, 
and of which the substance alone is taken into account, — as for 
example a bar of metal, — there is no reason why they should 
not be divisible *). 

There may also be question of the parts of a thing, in another 
sense. It is when a thing is divided among several persons, not 
in parts materially separated from each other, but in parts purely 
ideal, according to the proportionate share which belongs to each 
person. In this case, as there is no natural or physical division, 
there exists among the joint-owners an undivided community of 
proprietorship, which among the Romans was termed communio 
pro indiviso, while the parts were called partes indivisae. (L. 5. 



^) Some authors thiak, that according to Roman Law, the indivisibility of personal 
property (movables) was absolute. 

They found this opinion ^npon the. L. 8. D. de R. V. "si ex acquis partibus fundum 
mihi tecnm commnnem tu et Lucius Titins possideatis, non ab ntrisqne quadrantem petere 
me debere, sed a Titio qui non sit dominus, totum semissem. Aliter atqne si certis regionibns 
possideatis eum fundnm, nam tunc sine dubio et a te et a Titio partes fundi petere me 
debere. Quoties enim certa loca possidebnntur, necessario in his aliqnam partem meam esse ; 
et ideo te quoque a Titio quadrantem petere debere. Quae distinctio neqne in re mobili 
neque in hereditatis petitione locum habet, numquam enim pro diviso possideri potest." 

It is easy to see that Pomponius had in view, here, only that kind of division which 
still leaves to the divided parts the appearance of a whole (as in the case of land), so 
that it is still possible to speak of possessio or dominium pro diviso ; and it is precisely 
this sort of division which he declares inapplicable to personal property, — ("Divisa", — 
says. Doneau, (Comm. jur. civ., 20. 4. $ 24)" jam res esse desinit, quae prius fuerat"), — 
and not that which destroys neither the value nor the substance of the thing. Wachter, 
Arch. 1. c, p. 158. Sintenis, Civ. R. I. $ 41. note 83. Heimbach, Weiske's R. L. T. 
9. note 203. Unger, 1. c, p. 412. 
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D. de stip. serv. (45. 3). "Servus communis sic omnium est, non 
quasi singnlorum totus sed pro partibus utique indivisis, ut in- 
lellectu magis partes habeant quam corpore.'' L. 66. § 2 D. de 
leg. II (31). "Plures in uno fundo dominium juris intellectUy 
non divisione corporis obtinent." L. 5. § 15 D. Commod. (13. 6). 
^Nec quemquam partis corporis dominum esse, sed totius corporis 
pro indiviso pro parte dominium habere.") In this case, therefore, 
that which was really divided, was not the thing itself, but the 
right to it; but, inasmuch as the right was identified with its 
object, the thing was said, or assumed, to be divided. L. 54. pr. 
D. de V. 0. (45. 1). L. 29. D. de sol. (46. 3). L. 19. § 2 D. 
de cond. ind. (12. 6) >). 

When a thing was thus, ideally, or non-materially divided, the 
right of each of its joint owners pervaded it throughout ^), and 
it was impossible to touch any one part of it without at the same 
time touching every other; and hence it followed, that, although 
each of the joint owners was free to dispose of his ideal share ^), 
he was nevertheless bound and restricted, in his dealings with 
the common property itself, by the will of his co-owners. This 
was expressed by the rule : " in re communi neminem dominorum 
jure facere quidquam invito altero posse, — in re enim pari po- 
tiorem esse causam prohibentis." L. 28. D. Comm. div. (10. 3). 
L. 27. § 1 D. de S. P. U. (8. 2). 

If it be asked, what things are mentally divisible, the answer 
is, that all are so, without distinction or exception, no matter 
whether they are susceptible or not of physical division, nor even 
whether the latter be prohibited by the law, or by some special 
provision or arrangement. L. 14. § 2, 3 D. comm. div. (10. 3). 



*) Wachter. 1. c. p. 163. Unger, 1. c. p. 416. The latter observes, very justly, that 
it is usual at the present day, to say, "The half of this house belongs to me." — See 
also, Arndts, § 53, note 5. in refutation of Windscheid, § 140. note 4. 

') L. 8. D. de R, v., "Quoties enim certa loca possidebuntur, neoessario in his ali- 
qnam partem meam esse." 

') L. 14. § 3. D. comm. div. . 
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L. 16. § 1 D. pro socio. (17. 2). L. 41. § 1 D. de leg. I. (30). 
L. 2 C. de aed. priv. (8. 10) '). 

Finally, as to things incorporeal, or rights, some were divisible and 
others indivisible ^); but before entering upon the discussion of 
this question, it will be necessary to consider what was included 
in those rights themselves. 



1) Wachter, 1. c, p. 182. 
') Arndts, $ 53. note 6. 



SECTION III. 



Of things in their relation to each other. 

§ 44. PRINCIPAL, OR PRIMARY THINGS, AND DEPENDENCIES; OR 
THINGS ACCESSORY. PRINCIPAL THINGS, — AND APPURTE- 
NANCES, OR THINGS AUXILIARY >). 

Considered in its relations to another things a thing is styled 
"principaF' when it is directly, and in itself, the object of a right, 
as distinguished from one which is so only indirectly (mediately) 
and in consequence of its connection with the former. This relation 
may be established in two different manners 2). I. A thing may 



*) The Germans say Pertinenzen, — In tlie middle ages, we find aisiae, aisia, aisia- 
mentum (Aise, aisance). 

^) This distinction was disregarded by the ancient school and has likewise been so by 
modem legislation ; although the Roman jurisconsults, — whose language, however, was not 
always very accurate, (ex gr. L. 24. § 24. D. de leg. I), — had styled the dependen- 
cies pars, and the auxiliaries quasi pars rei L. 44. D. de R. V. (6. 1), L. 13. $ 31. 
D. de act. emt. (19. 1). It may be remarked, that the Netherlands' Project, 1820 had 
also noted this difference, and had expressed it in a tolerably accurate manner, in defi- 
ning, (Arts. 931, 939), things auxiliary: — "those which, without immediately consti- 
tuting integral parts of a principal thing, contribute, nevertheless j to the realisation of 
its purpose;'* — and things accessory or — dependencies: — "those which are so 
closely united to the principal thing, that they exist only by it and with it." See, also 
Wachtcr, Wurtemb. Priv. Recht. II. 260; Unger, I. 428. et s. — Keller, $ 46. — 
The importance of this distinction, in view of its legal consequences, is shewn (int. al.) 
by L. 7. $ 1. D. pro. emt. (41. 4). as compared with L. 16. pr. D. de Pign. (20. 1). 
As to Netherlands' law, compare Art. 1211. with 1011, and Diephuis, T. V. n°. 913. 
The Prussian law notes the distinction, and treats the question of the Pertinenzen (ap- 
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become an integral part of another, by blending itself therewith, 
and forming with it but one sole and identical whole, in such a 
manner as completely to lose its own individuality : (accessio cedit 
principali) : — Or, II., A thing, from the mere fact that it is made 
to serve as aid and auxiliary to another, shares, in many respects, 
the destiny and the legal conditions and relations of that other, ') 
without, however, being inseparably united thereto, or absolutely 
identified therewith. The diflference between these two kinds of 
relation may be expressed by the denomination of dependencies, 
or things accessory, for the first, and of appurtenances, or things 
auxiliary, for the second ^). 

Among dependencies, or accessories, may be classed all 
which derives, or springs, organically from any object; — as 
trees, plants, fruits ; — or which, from vrithout, is attached thereto, 
in a permanent manner; — as accretions, alluvions, buildings 
erected upon land, an arm added to a statue, and the like: — 
in short, every addition by which the accessory (the thing added), 
becomes united to the principal, in one single whole, so as to 
form, and be able to form, in law, but one and the same body. 
L. 44. § 1. D. de 0. et A. (44 7). "Sic et in tradendo, si quis 
dixerit se solum sine superficie tradere, nihil proficit, quominus 
et superficies transeat, quae natura solo cohaeret.'' L. 26. D. de 
usucap. (41. 3). "Numquam superficies sine solo capi longo tem- 
pore potest." L. 29. § 2. D. de pign. (20. 1). "Jus soli superfi- 
ciem secutam videri ideoque cum jure pignoris." 



purtenances) in its minutest details. Part I. Tit. 2. $ 42 — 109; and Koch, in reference 
to these sections. 

For example, in case of alienation, of mortgage, or of devise hy will. L. 91. § 5. 
D. de leg. III. — L. 52. $ 3. D. de act. emt. (19. I). Windscheid, (I. § 143. note 1), 
thas characterises the two relations of a thing towards another: "A thing which forms 
a constituent part of another thing, is hy that very fact deprived of individual existence; 
a thing which is the appurtenance of another thing is deprived only of individual sig- 
nification." 

^) These terms avoid the confusion mentioned in note 2 on the preceding page. — 
The term auxiliary designates an ohject intended to act in aid of another; the term 
dependency expresses complete subordination or actual fusion. 



105 

In order that a thing should be considered aS; in its nature i), 
an auxiliary or appurtenance; it is necessary. I. That it should 
be naturally adapted to serve the principal thing and augment 
its utility, and not merely to satisfy the personal wants of the 
immediate possessor '^). II. That this adaptation should be of a 
permanent character s). m. That it should be efficiently realised. 
A merely temporary cessation of connection between the princi- 
pal and the auxiliary does not, however; deprive the latter of its 
character of appurtenance *). 

To real or immovable property, might attach, as auxiliary, other 
property of the same nature, as well as articles of movable or 
personal property 6). Personal effects, on the contrary could have 



^) These are no auxiliary things to which that quality is attribated by the law itself. 
Unger. I. 448; Windscheid, § 143. note 2. 

^) L. 13. § 31. D. de act. emt. (19. 1) ^Aedibus distractis vel legatis, ea esseaedinm 
solemus dicere quae quasi pars aedium vel propter aedes habentur ut puta puteal" L. 
17. § 2. D. eod. "In sterculino — distinctio Trebatii probanda est: ut si qiidem ster- 
corandi agri causa comparatum sit, emtorem sequatur; sivendendi venditorcm, nisi si 
aliud actum est." L. 91. § 5. D. de Leg. III. "Si hortum domus causa comparavit, ut 
amoeniorem domum ac salubriorem possideret, aditumque in eum per domnm habuit et 
aedium hortus additamentum fuit, domus legato continebitur." 

3) L. 17. $ 7. D. eod. "Labeo generaliter scribit, ea quae perpetui mus causa in 
aedifieiis sunt, aedificii esse; quae veto ad praesens, non esse aedificii, ut puta fis- 
tulae temporis quidem causa positae, non sunt aedium, verumtamen si perpetuo fuerint 
positae, aedium esse.'* L. 26. D. de instrum. leg. (33. 7). 

^) L. 17. § 10 et 11. D. de A. E. et V. "Quae parata sunt at imponantur non 
sunt aedificii. Pali qui vineae causa parati sunt antequam collocentur fundi nun sunt. Sed 
qui exemti sunt hac mente ut collocentur, fundi sunt." L. 242. $ 4. D. de V. S. — 
See Wachter, 1. c, p. 251. Kierul£f, I. p. 331. Unger, I. p. 454. Windscheid, I. $ 
143. and art. 563. n°. 4 Cod. Civ. N^rl. 

*) Articles of personal property, being appurtenances of real property, were however not 
regarded by the Roman law as themselves real, in all respects. They could be separately 
possessed and acquired by prescription, according to the rules regulating personal pro- 
perty. See Wachter. 1. c. p. 248. Sintenis, 1. c, note 58. 

It is otherwise in the Austrian code. § 293. and Code Nap. Art. 517. '^In fact," 
says Marcad^, in reference to art. 525, "from the moment when it is understood that a 
thing is real property, it is unimportant to know whether it is so by nature, or only 
by destination. All real property is governed by the same rules, and the only distinction 
of any practical importance is that between things real and things personal." — The 
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only personal effects as auxiliaries ^). For example, among things 
auxiliary to landed property, were reckoned articles placed thereon 
with a view to its chief purpose, — which is cultivation »), — as 
well as supplies of straw and of manure not destined to be sold '). 
On the contrary, cattle and implements of husbandry were not auxi- 
liaries 4), because they were not considered as subserving the 
primary purpose, but rather as acquired by the possessor for the 
exercise of his profession. On the same principle, the following 
were considered as appurtenances of a house: — a garden 
purchased by the owner of the house as an embellishment 
and to render his sojourn more agreeable ^), — drains for 
water, — covers of wells, — keys, and locks or padlocks not 
attached (serae) «). — On the contrary, all that belongs to the 



same view is sustained in the Netb. Code, Arts. 562, 563. (Diepliais, III. § 53). Accor- 
ding to these provisions, the same rule would apply, for example, as to prescription, to 
a forge and to the tools (not attached) lying upon it. (art. 563, n^. 1). In fact, the art. 
2014, is not applicable to articles real by destination. It will be seen what absurdities 
migh result from a confusion between things which form an integral part of the princi- 
pal object and those which are only auxiliaries. 

^) That which is temporary and movable cannot govern that which is permanent and 
fixed; neither can rights be regarded as appurtenances.. Wachter, 1. c, p. 258. Sintenis, 

I. $ 41. note 1. 

^ L. 24. $ 2. D. de leg. I. ^Si quis post testamentum factum fundo Titiano legato 
partem aliquam adjecerit, quam fundi Titiani destinaret, id quod adjectum est exigi a 
legatario potest." L. 20. $ 7. D. de instrum. leg. (33. 7). 

») L. 17. $ 2. D. de act. emt. (19. 1). 

*) Instrumentum fundi. L. 14. D. de suppellect. leg. (38. 10). L. 2. $ 1. L. 8. L. 
12. pr. $ 13. L. 26. $ 1. D. de instr. vel. instr. leg. (33. 7). According to French law, 
Art. 524, Code Nap., cattle and implements of husbandry are real (immeubles) by des- 
tination. Likewise in the Austrian Code, $ 296, and in the Prussian law, part I, Tit. 

II. $ 52. — The Dutch law, which rules otherwise, is less consistent with itself. (Asser, 
$ 328). 

«) L. 91. § 5. D. de leg. I. (30). 

«) L. 17. pr. D. de act. emt. L. 12. $ 24. De de instr. leg. — "Serae et claves, 
magis domus portio, quam domus instrumentem sunt.'* L. 14. D. de supell. leg. (33. 
10). L. 12. § 16. D. de instr. leg. — "Instrumentum domus id esse, quod tempestatis 
arcendae aut inccudii causa paratur; non quod voluptatis causa. Instrument ea esse quae 
ad tutelam domus pertinent, omamenti quae ad voloptatem, sicut tabulas pictas." 
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trade or profession of him who inhabits the house was excluded; 
as well as all which was there merely for his personal conve- 
nience: — aS; for example; cattle in a stable, fish in a pond, pic- 
tures, curtains, and, generally, every thing which, although fitted 
and arranged, originally, for one particular house, was not neces- 
sarily or exclusively destined for that house alone, but might 
serve for any other house; as, for example, ladders, brooms, 
pails, fire-pumps, and other objects which the Romans included 
in the denomination of instrummtum domus. 

It will be seen, from what precedes, that in order to judge 
whether a thing was or was not an appurtenance of another, 
it was necessary, simply, to observe its destination as established 
in fact. Whence it follows, that the distinctive mark of its quali- 
ty was not to be found in the mere circumstance that an object 
was inherent in the soil or nailed to the building. In fact, a mo- 
vable (personal) object did not become an appurtenance of a 
realty simply by being attached thereto *); nor, on the other 
hand, was the material union essential to contstitute it such '^). 
L. 17. pr. D. de act. emt. (19. 1). "Aedium multa esse quae 
aedibus affixa non sunt, ignorari non oportet; ut puta seras, cla- 
ves, claustra. Multa etiam defossa esse, neque tamen fundi aut 
villae haberi; ut puta vasa vinaria, torcularia; quoniam haec in- 
strument! magis sunt, etiamsi aedificio cohaerent.'' § 7. D. eod. 
L. 245 pr. D. de V. S. (50. 16). "Statuae aflSxae basibus struc- 
tilibus, aut tabulae relegatae catenis, aut erga parietem adfixae, 
aut si similiter cohaerent lychni, non sunt aedium; ornatus enim 



») Puchta, Vorles., § 37 Kierulff, I. p. 334. Wachter, 1. c, p. 256. 

^) The Austrian law, § 297, treats as realty all that is attached to the suil, or rivet- 
ted, nailed, or attached by masonry to the buildiog, (Ungcr, I. 459); and the Dutch 
law, (art. 562), includes in the same category, apart from their destination, every thing 
which is attached to the soil or fastened to the building; — which would, in fact, (in 
its general terms) include carpets nailed to the floor, a bookcase nailed against the wall, 
or a lamp suspended from the ceiling! The project of 1820, art. 915, was preferable, 
inasmuch as it treated as belonging to the realty, only ''that which is attached to the 
soil, or is fixed to the building and belongs to U." 
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aedium causa parantur, non quo aedes perficiantur/' L. 38. § 2. 
D. de act. emt. (XIX. I). L. 66. § 2. D. de contrah. emt. (18. 1). 
"Quintus Mucius scribit: qui scripsit ruta caesa^ quaeque aedium 
fundive non sunt, bis idem scriptum ; nam ruta caesa ea sunt, quae 
neque aedium neque fundi sunt." 

Finally, things personal (movable) were auxiliaries of other 
things of the same character, when they were destined to sub- 
serve the purposes of the principal object: — as for example, 
the keys of a chest, the frame of a picture, the sheath of a 
sword, or the bottle containing liquor '). 



§ 45. OP FRUITS, (fructus). 

In the natural acceptation of the word, fruits are th^ natural 
products which a thing furnishesby its own proper force. ^) Usura 
pecuniae quam percipimus, in fructu non est, quia non ex ipso 
corpore sed ex alia causa est^ id est nova obligatione. L. 121. 
D. de V. S. (50. 16). But, in law this definition of the word has 
been, on the one hand restricted and on the other extended: - 
restricted in so far as to include only things the production of 
which comes within the natural design of the principal thing ') ; 



>) L. 52. i 9. L. 100. $ 3. D. de leg. III. L. 4. pr. D. de penu leg. (33. 9). "Nam 
qnod liqaidae materiae sit, quia per se esse non potest, rapit secam in accessionis locnm 
id, sine qao esse non potest.'* 

^) Treasure found upon an estate, is not a product, nor, consequently, a fruit thereof. 
L. 7. § 12. D. sol. matr. (24. 3.) and art. 824. Neth. Code. 

3) The partus ancillae was not of the number of fruits '^quia non temere ejus rei 
causa ancillae comparantnr ut pariant." L. 27. pr. D. de H. P. (5. 3). L. 68. pr. D. 
de usufr. (7. 1); and see, for the application of this rule in matters of dowry, L. 10. 
$ 2. and 3. D. de jur. dot. (23. 3). On the contrary, the increase of animals was con- 
sidered as fruit. The same thing might, therefore, according to its purpose or destina- 
tion, be, or not be, fruit L. 26. D. de usuris. (22. 1). "Venationem fructus fundi nega- 
vit esse, nisi fructus fundi ex venatione constet." Fruit trees in a nursery -garden, 
although natural products, were not fruits any more than trees blown down by the wind; 
but on the other hand, the trees of a forest, felled periodically, are fruits. L. 7. $ 12. 
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extended in so far as to include; also, products (especially in the 
mineral kingdom), which in their nature are rather constituent 
parts, than fruits of a thing, — but which have been considered 
as fruits, because the principal thing derives its value from them, 
and because the power of continually supplying them, permits 
them to be enjoyed without being exhausted, and without an- 
nihilation of their substance '). L. 7. § 13. D. sol. matr. (24. 3). 
L. 9. § 2 et 3. D. de usufr. (7. 1). L. 77. D. de V. S. "Fru- 
gem pro reditu appellari^ non solum quod frumentis aut legumi- 
nibus, verum et quod ex vino, silvis caeduis, cretifodinis, lapidi- 
cinis capitur" 2). 

Natural fruits were divided: Into fruits strictly natural, {mere 
naturales\ and industrial fruits, (industriales), according as they 
are the spontaneous growth of nature, or as their production re- 
quires the aid of human labour ^). II. Into fruits hanging to 
branches or clinging to roots, — fruits separated, — fruits ga- 
thered. (Pendentes, separati, percepti, apprehensi). L. 25. § 1. D. 
de usuris. (22. 1). L. 13. D. quib. mat. usufr. am. (7. 4). L. 78. 
D. de R. V. (6. 1). Those were called pendentes or stantes which 
were still united to their principal, and were in law, considered 



D. sol. matr. '^Si arbores caednae fuerunt vel cremiales, dici oportet, in fructa cedere, 
si minus, quasi deteriorem fundnm fecerit maritus tenebitur; sed etsi vi tempestatis ceci- 
derunt, dici oportet, pretium earum restituendum mnlieri, nee in fructam cedere, non 
magis, quam si tbesauras fuerit inventus; in fructnm enim non compntabitnr." Puchta, 
$ 37. Voy. Cod. n^tberl, art. 813, 814, 815. 

^) Wachter, 1. c. p. 263. This author gives the following, very accurate, definition 
of natural fruits in a legal sense: '^Every organic product of a thing and all physical 
product extracted from it; provided that the process of obtaining or appropriating 
them does not, according to common usage and to their destination, exceed the limits of 
"working" properly so called, — which excludes all diminution or deterioration of the 
principal thing. 

=) Vide Arts. 598. Code Nap., and 822, 823. Neth. Code. 

') This distinction, which by Roman law concerned only the bona fide possessor, (L. 
45. de usuris, (22. 1); L. 48. D. de A. R. D. (41. 2), and which has no practical in- 
terest for us, has, nevertheless, been reproduced in the Netherlands legislation, in imi- 
tation of the French Code. Arts 556, 630, 634, and 809. Nether. Code; and Marcade 
on Art. 583. Code Nap. For the German law, see Unger. I. p. 464. 
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as forming a part of it. ') If the union had ceased; the fruits 
were termed separati, when the separation had been caused by 
chance or by natural causes; — percepti, when it was caused by 
the act of man and with the intention of assuming possession 
of them ^) 

Fruits still present, were termed eiostantes; — consumed, ali- 
enated, or so mixed with others as to be no longer identifiable, 
they were called cofisumti. Finally, under certain aspects of law, 
fruits were spoken of, which might have been gathered but by 
negligence were not so, as fruits neglected. (Fructus percipiendi) ^). 

This negligence gave a claim for damages, which were calcu- 
lated upon this or that basis 4). 

The idea of fruit in general also received from the law «) another 
important extension. In fact, it was made to include every advantage 
appreciable in money, which any thing procured, or produced, perio- 
dically, and upon which one could count with an approach to cer- 
tainty, as may be done in the case of natural fruits. For example : 
the labor of slaves, rents, interest of money, and arrears of rents. «) 



*) L. 44. D. de R. V. (6. 1). Fructns pendentes pars fundi esse videntur" This is 
why the proprietor of the principal thing is also proprietor of its fruits, as well after 
their separation as during their union. 

^) The difference, as to legal consequences, consists of the fact that the bona fide 
possessor and the lessee acquire fruits, as independent objects, by all separation; whereas 
the usufructuary acquires them only by gathering $ 36. I. de rerum div. (2. 1.); L. 12. 
§ 5. D. de usufr. (7. 1); L. 25. § I, D. de usuris (22. 1). 

') The German authors call them, ziehbare or versaumte Friichte. (Unplucked, or 
neglected Arnits). See § 2. I. de off. jud. (4. 17). L. 25. $ 4. D. de her. pet. (5. 3). 
L. 33. D. pr. de R. V. L. 62. $ 1. D. eod. '^Generaliter cum de fructibus aestimandis 
quaeritur, constat animadverti debere, non an malae fidei possessor fruitus sit, sed an 
petitor frui potuisset, si ei possidere licuisset." L. 1. $ 1. C. de her pet. (3. 31). 

*) There is a dispute among modem authors, in reference to this basis. Unger, I. p. 
466. note 27. 

') In fact, in its widest acceptation, this word is found as the equivalent of any 
enjoyment, or pecuniary advantage. L. 49. D. de usuris; "Fructus rei est, vel pignori 
dare licere." Unger, 1. c, p^ 468, note 34. 

•) L. 84. de usuris. "Usurae vicem fructunm obtinent, et merito non debent a fruc- 
tibus separari.*' L. 29. D. de her. pet. "Mercedes plane a colonis acceptae loco sun 
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These were termed civil fruits ^), in contradistinction to those 
which were called natural. The division into fruits gathered, and 
fruits neglected, applies to them also ^). 

Moreover, when there was a question of the restitution of fruits, 
he who was called upon to make that restitution was entitled 
to deduct the cost of improvements, and any other expenses 
which he had incurred for the production or preservation of those 
fruits. L. 1. C. de fruct. (7. 51). "Hoc fructuum nomine conti- 
netur, quod justis sumtibus deductis superest." L. 36. § 5. D. 
de her. pet. (5. 3). "Fructus intelliguntur, deductis impensis, 
quae quaerendorum, cogendorum, conservandorumque eorum gra- 
tia fiunt. Quod non solum in bonae fidei possessoribus naturalis 
ratio expostulat, verum etiam in praedonibus." 



frnctnum: operae qnoque serroram in eadem erunt causa qua sunt pensiones. — Item 
vectorae navinm et jnmentoram." 

*) L. 62. pr. de R. V. "Etsi maxime vectara sicnt nsura non natnra pervenit, sed 
jure percipitur." Art. 934 of the project of 1820: "To natural fruits are assimilated civil 
fruits; i. e. those which, by virtue of civil institutions, are attached to the ownership of 
a thing, whether by contract, or by law. 

2) L. 39. § 1. I), de leg. 1. (30). L. 5. C. de R. V. (3. 32). L. 7. § 7. D. de 
adm, et per. tut. (26. 7). 



SECTION IV. 



§ 46. OF THINGS; CONSIDERED AS OBJECTS OF PRIVATE COMMERCE. 

Generally speaking, every thing was an object of commerce; — 
that is, it might become the object of a real right or of an obli- 
gation. There were, however, exceptions, derived either from the 
particular nature of certain things or from the law. ("Res quas 
vel natura, vel gentium jus, vel mores civitatis commercio exue- 
runt." L. 34. § 1. D. de contr. emt. (18. 1). Thence the divi- 
sion into res in commercio and extra commercium ^) L. 6. pr. 
D. eod. L. 39. § 10. D. de leg. I. (30). 

Among things excluded from commerce, by reason of their 
nature ^), were those which, because they are beyond reach, or 
because their extent is too vast, or because their substance is fluid, 
or in almost perpetual motion, can in no way be subjected to the power 
of man, or else constantly escape from it. Such are air 3), running 



^) It is important not to confound with the res extra commercium those styled extra 
patfimonium; i. e. those which heing, hy accident, the property of no one, helong to 
the first possessor; ->- as for example, wild animals, and things abandoned by the owner. 
Pr. I. de R. D. (1. J). L. 5. D. de V. S. (50. 16). 

*) $ 1. I. 1. *fit qnidem naiurali jure communia snnt omnium haec, — aer, aqua 
profluens, ct mare, et per hoc litora maris. See also, $ 5. cod. 

3) The air was an object of rights, in the sense that no one might erect any building 
or construction whatever, projecting over the property of another, without permission of the 
proprietor L. 22. f 4. D. quod vi aut clam, (43. 24). L. 29. § 1. D. ad leg. Aq. 
(9. 2). The Glossary, ad L. 1. 1). de S. P. U. (8. 2), formulates this rule thus : "Cujus 
est solum, eius debet esse usque ad coelum." The Austrian code, $ 297, includes among 
real properties *houses and other constructions, with the column of air which rises 
above them in a direct line!" See also, art 944. Neth. Proje9t, 1820. 
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wAter ^), the sea and its shores ^). From the very nature of such 
things, results the necessary consequence, that they can never be 
completely the object of private ownership; — that they can 
form the object of such a right only so far, and so long, as it is 
possible for man to retain them under his domination or control. 
Except as to the portions which individuals may thus have brought 
under subjection, they must be regarded as common to all the 
world ^). Res omninin communes, § 1. .1. de R. D. (2. 1). 

The following were excluded from commerce by the law. — 
First: Things called res divini juris ; *) (6aj. II. 2. § 7. I. de 
R. D. (2. 1)); which include: — the res sacrae^ the res reli- 
giosaej and the res sanctae. — Things "sacred,'* — as distin- 
guished from things "profane", — were those which had been so- 
lemnly consecrated, and were devoted, exclusively, to divine worship. 
(6aj. II. 4. "Quae diis superis/' Justinianus, § 8. I. de R. D., 
"quae Deo consecratae sunt.'' L. 6. § 3. D. eod.) Unavailable for 
ordinary commerce, such things wer^ held to be susceptible nei- 
ther of possession nor of ownership, and could be neither alienated 
nor mortgaged, except in case of extreme need, L. 9. D. de R. 
D. (I. 8). L. 30. § 1. D. de acq. vel. omitt. poss. (41. 2). L. 9. D. 



*) Water when drawn, became private property (also in a reservoir). Brooks were also 
susceptible to ownership. 

^) The shores of the sea are no longer, as with the Romans, res communes, (L. 14. 
pr. D. de A. R. D. 41. l)j but rather res publicae. Kiemlff, p. 812. Windscheid, I. 
§ 146, note 2. Code Nap. art. 538, and Neth. Code, art. 577. Roman Law, moreover, 
was far from depriving the State of all power over the shores of the sea, although it 
recognised a temporary ownership of the soil in those who had built upon it. L. 6. pr. 
D. de R. D. (1. 8); L. 14. D. de A. R. D. (41. 1.); L. 50. D. eod. "Quamvis quod 
in litore publico, vel in mari exstruxerimns, no&trum fiat, tamen decretnm Praetoris ad- 
beudum est, ut id facere liceat." — Which caused Cclsus to say (L. 3. pr. D. ne quid 
in loc. pnbl. 43. 8); "Litora in quae populus Romanus imperium habet, populi Ro- 
mani esse arbitror." The Glossary says, as to this text: "quoad jnrisdictionem." 

3) Withdrawn from all private domination, they were also called res nuUius. L. 51. 
D. de contr. emt. (18. 1). See Wachter, 1. c, p. 280, obs. 2. Unger, TI. p. 365. 

*) The designation ^res nullius*^ was also, sometimes extended to this category of 
things. L. 6 § 2, D. de R. D. (1. 8). See, about this matter, a treatise of Wappaeus, 
Ziir Lehre von dem Rechtsverkehr entzogenen Sachen. Gottingen 1867. 

I. 8 
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de usurp. (41. 3). L. 21. C. de SS. Eccl. (1. 2). Nov. 120. cap. 
10) ^). — Res religiosae were the places where a dead person, — 
or the head of a dead person *) had been interred *), by one 
haying the right so to do ^). These, like things sacred, were 
insusceptible of possession or ownership; — but the right to 
inter a dead body in a certain place was recognised as a private 
right »). The res sanctae, (inviolable) were those which were pro- 
tected by heavy penalties, against all dilapidation; such as the 
walls, ramparts and gates of towns. (L. 8. pr. L. 9. § 3 et § 4. 
D. de B. D. L. 2. D. ne quid in loco sacr. (43. 8)). Originally 
they were consecrated, as res sacrae. They belonged however, 
in the character of ^res publico usui destinatae", to the municipia 
or civitates ^quodammodo divini juris et nullius (privati) in bonis 
sunt." § 10. I. de R. D. «) 

II. Those things were, also, by law excluded from commerce. 



^) The res sacrae were distinct from the res ecclesiasticae. The latter, although like- 
wise church property, were not directly devoted to divine worship; and might therefore, 
hy the observation of certain formalities, be alienated or mortgaged. L. 14 and 17. C. 
de SS. Eccl. — Schilling, Lehrb. fiir Instit. II. § 52. — According to modem law, things 
of this kind are, ordinarily, the property of the church. Wachter, 1. c, p. 283. 

2) If different parts of the body were interred in different places, it was only the 
place where the head was buried which became reUgiosus: "abi qnod est principale con- 
ditum est, id est caput, cnjus imago sit unde cognoscimur." L. 44. pr. de Bel. (11. 7). 
If the remains of a person were removed by order of the authorities, the ground where 
they had been interred lost its religious character. Also in case the place of sepulture 
was occupied by an enemy. L. 36, et L. 44, § 1. eod. 

') The rule did not, therefore, extend to funereal monuments, (cenotapkium). L. 6. § 

1. D. eod. 

*) Gei. II. 4. L. 6. § 4 et L. 7. D. de R. 1). L. 3. § 6. D. de Rel. (11. 7). L. 

2. C. eod. (3. 44). 

^) L. 14. C. de leg. (6. 37). " Monumenta quidem legari non posse manifestum est. 
Jus autem mortuum inferendi legare nemo prohibetur." At the present day, cemeteries 
are no longer res nullius, but the property of the church, the parish, or a public com- 
pany. Can any one claim the ownership of a corpse? See, as to this, Wachter, 1. c , p. 285, 
and Unger, 1. 368, note 28. [The author, speaking only from a continental point of 
view, is probably unaware of the instances on record, in England, in which a Creditor 
has taken in execution, {per capias ad satisfaciendum), the dead body of his Debtor. 

The Translator.] 

•) Voy. Schrader, ad h. 1. 
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which were devoted to the use and benefit of all the 
or to the public service i). Of this number were 2): — Rivers 
which were never dry; Ports; — Streets; — pabUc squares; 
public roads '), and public edifices. Ordinarily these things be- 
longed to the State or to the communes *), but they might, also, 
belong to individuals ; — for that which caused them to be excluded 
from commerce, was simply the public use and utility to whieh 
they were devoted. L. 5. pr. D. de R. D. ^Riparum usus publi- 
cus est jure gentium, sicut ipsius fluminis. — Sed proprietas illo 
rum est^ quorum praediis haerent; quae de causa arbores quoque 
in his natae eorumdem sunt." 

It must, however, be observed, that those things which were 
directly destined to the general use or benefit, were distinguished 
from the possessions of the State, or of the communes, of which 
only the revenues were employed to meet the public expenditure 



^) ** Usncapionem recipinnt maxime res corporales, ezceptis rebus sacria, Sanctis, pa- 
blicis popoli Romani." L. 9. D. de usurp. (41. 3). § 5. I. de emt. vend. (3. 24). § 2. I. 
de Innt. stip. (3. 20). These things were nsaally public (pubKcae) in the proper, sense of 
the word. By an incorrect use of it, those things were sometimes, also, called puiUeae 
which belonged to the communes; sometimes even the ret communes. ^Bona eivitatis 
abosive publica dicta sunt, sola enim ea publica sunt, quae populi Romani sunt." L. 10. 
D. de R. D. L. 16. D. de V. S. (50. 16). 

^) L. 4. § 1. D. de R. D. Tlamina pene omnia pablica sunt." The word Pene, 
which is not found in the § 2. I. eod. (See Schrader, ad h. 1.), is explained by the L. 
1. § 2 et 3. D. de flum. (43. 12). ^^Flnminnm quaedam sunt perennia, quaedam torren- 
tia. Perenne est, quod semper fluat, drrvnoq." Torrens 6 )^fifta^qov<i id est: hieme 
flnens. — Flnminum quaedam publica sunt, quaedam non. Publicum flumen esse. Cas- 
sias definit, quod perenne sit." § 4. *^Hoc interdictum ad flumina publica pertinet; si 
autem flumen privatum sit, cessabit interdictum, nihil enim differt a ceteris locis pri- 
vatum.". Vide art. 677 C. Neerl., art. 688 Code Nap., Pruss. Law P. II. Tit. 15. § 
88 and 89. Aastr. Cod. $ 407. 

') L. 2. D. de via publ. (48. 11). "Viam pnblicam populas non utendo amitterre 
non potest." As to various kinds of roads. See L. 2. § 22. D. ne quid in loc. publ. 
(43. 8). 

^) It will be observed from the difference between the re» aacrae and the res reliffio- 
sae, that the res publieae are excluded from commerce only in a relative manner, and 
in the sense that private persons cannot subject them to their exclosive control. See 
Kierulff, 1. c, p. 311. Pachta, Vorles, I. p. 79. 
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but which were in no way withdrawn from commerce, althoogh 
their administration or alienation was subject to special mles. L. 
72. § 1. D. de contr. emt. (18. 1). "Lege venditionis iila facta, 
si qnid sacri, ant religiosi, ant pnblici est, ejus nihil yenit, si res 
non in nsn publico, sed in patrimonio fisci erit, venditio ejus 
valebit." L. 6. pr. D. eod. "Publica, quae non in pecunia populi, 
sed in publico usu habeantur, ut est Campus Martins" «). 

Finally, motives of public interest caused the imposition of re- 
strictions, or of prohibition, as to the alienation of certain things, 
and even as to any dealings with them ^). 



^) The difference between those things which are in usu publico and those which are 
in pecunia populi, is expressed in the Anstrian Code, $ 287, by the words offentliche 
or aUgemeine GUfer, (Public or universal property), and Staattvermogen, (Property 
of the State). The same difference is, also partially noted in Arts 538, 639, Cod. Nap. 
The Netherlands legislator, — as if all property belonging to the State stood in pre- 
cisely the same position, — does not content himself with naming them all in one line, but 
unites them more closely by the word insoelijks — i. e. : likewise or similarly. (Code 
Neth., Arts. 676, 577). The Project of 1820 was, here at^in, greatly superior. In art. 
951 it says: ** Private persons can acqaire no rights against the State as to things 
evidently devoted to public utility, and which are, consequently, common to the entire 
country and inalienable^ See also, as to property of communes, arts. 229, 230, of the 
Neth. Communal law. 

') L. 4. $ 1. D. Fam. ercisc. (10. 2). Thus, for example, it was forbidden, under 
heavy penalties, to sell arms to the barbarians who visited Rome; and it was also for- 
bidden, in a general way, to sell purple. Tit. C. quae res venire non possunt; and Tit. 
C. quae res exportari non debent (4, 40 and 41). 



CHAPTER V. 



OP THE CBEATION AND THE EXTINCTION OP BIGHTS. 



SECTION I. 



Of the creation and the extinction of rights in general. 



§ 47. OF THE ORIGINAL ACQUISITlOiN AND THE LOSS OF RIGHTS; 

THE TRANSMISSION OF RIGHTS; — THE 
TRANSFORMATION OF RIGHTS. 



A right was created, or was lost, when, relatively to a person, 
a state of facts occurred, to which the creation or the loss of a 
right was attached, as a consequence, by positive right. The acqui- 
sition of a right by a specified person could be effected : I. In a 
direct manner, and independently of the rights of any other per- 
son '); — and in such case it is called original, or direct; 
(acquisitio originaria); or II. A right which was previously at- 
tached to a specified subject, passed to another, in virtue of legal 



This mode of acquiring a right could, also, itself, be effected in two different ways. 
Either the right arose for the first time, as in case of occupation of a thiug which had 
never belonged to any one; — or a right belonging formerly to another, bat which had 
lapsed or been lost, was revived, independently of the person previonsly entitled, and 
apart from all connection with him; — as, for example, in case of acquisition by pre* 
scription, (lapse of time) or by delegation. L. 12. 1). de Nov. (46. 2); Wachter, II. 
612. Puchta, Vorles, i 47. 



118 

relations created either by the will of individuals, or by the law; ^) 
and in this case the acqaisition is termed ^derived", (acqnisitio 
deriyata). This transfer of a right from one subject to another, 
might be by general or special title; and its effect was to instal 
(as to this right) the new possessor in the place and stead of 
him from whom he derived it; and the relation thus created 
between the new possessor and the person previously entitled 
was called ^succession", (successio) ^). This succession was not, 
however^ permitted indiscriminately, as to all kinds of rights. It 
could not^ for instance, take place, where there was question of 
family rights, properly so called ^)] nor, generally, whenever 
the substitution of one person for another would entirely change 
the nature of the right, or modify its essential elements *). 

Succession, where it was legally possible, might take place with 
special reference to one or to several specified rights: succedere 
in rem ^), in singulas res, in singularum rerum dominium. L. 37. 
D. de acq. vel omitt. her. (29. 2). L. 3. § 1. D. de exc. rei 
vend. (21. 3. L. 8. D. de jure-jur. (12. 2). L. 1. § 13. D. quod 
leg. (43. 3) : in locum successisse accipimus, sive per universita- 



') In the absence of any legal relations effectiug the transfer, there would be, — as 
Unger well expresses it, (1. c., ) 74) — two persons who follow each other, bat do not 
tueceed one to the other. Thus, the occupation of a res dereUcta and the nsucaption are 
not successions; — while the converse is true as to acquisition by purchase, by gift, 
or by bequest. 

^ The new possessor was called successor; he to whom he succeeded aucior, — as 
being the immediate cause, — the '^author", — of the devolution of the right upon 
another. L. 7. D. si serv. vind. (8. 5). '^Neque se neque successores suos prohibituros 
altius tollere.'' L. 175. $ 1. D. de R. J. "non debeo melioris conditionis esse quam 
auctor mens a quo jus in me transit." 

") The Roman Law recognised succession as to certain family relations which had 
acquired, in some sort, the character of rights of property; — as, for instance, the 
manus, and paternal authority. Sav. Syst. III. pag. 12. 

^) Such was the case, for example, as to the usufruct and the use: — two rights 
which, consequently, could neither be transmitted nor ceded. 6ai. II. SO. § 3. 1, de usafr. 
(2. 4). We shall see, hereafter, to what extent obligations are susceptible of succession 
as individual rights. Unger II. 19. obs. 14 and 16. 

') As to this terminology, see Sav, 1. c, p. 18 et s. Windscheid. $ 65. note 2. 
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tem, give in rem sit successum'*) ; — or it might include all the 
rights of a certain individual, mentally regarded as a single whole : 
(collective unit) : — successio in universum jus, in omne jus, in 
universa bona, successio per universitatem (L. 37. D. 1.) "Heres 
in omne jus, non tantum singularum rerum dominium succedit/' 

These two kinds of succession had this in common, — that 
the successor took the place of his predecessor; — but they dif- 
fered in other respects. Thus the succession by universal title 
transferred immediately to the new possessor, the whole, the aggre- 
gation, of the rights of property of his predecessor; but trans- 
ferred to him only mediately and indirectly the invidual objects 
of which that whole was composed, {per universitatem succedere, 
per universitatem acquirere). The acquisition of the latter was, 
therefore, only the enforced and instantaneous consequence of 
the succession to the totality; and hence it resulted, that it was 
possible to succeed per universitatem^ to rights which, taken 
separately, were insusceptible of being transferred. (L. 62. D. de 
acq. rer. dom. (41. 1). "Quaedam quae non possunt sola alienari 
per universitatem transeunt; ut fundus dotalis ad heredem; etres 
cujus aliquis commercium non habet. Nam etsi legari ei nonpos- 
sit, tamen heres institutus dominus ejus efiicitur.'' L. 1. § 1. D. 
de fund. dot. (23. 5). "Sed et per universitatem transit praedium — 
veluti ad heredem mariti cum suo tamen jure ut alienari non pos- 
sit.'') The peculiar feature of the universal succession, was the 
immediate transmission of the claims which formed a part of the 
collective whole '). 

The Justinian law ^) mentions, as modi quibus per univer- 



*) L. 87. D. 1. "Cum et ea, quae in uominibus sint, ad heredem transeant." The an- 
tithesis is in L. 3. pr. D. pro soc. (17. 2) '^ea vero quae in nominibus erunt, manent 
in suo statu, sed actiones invicem praestare debent." See Hasse, Archiv fur Civ. Pr. V. 
p. 21 et s.; Sav. 1. c, p. 15. 

-) Anciently, there were several other modes of acquiring per universitatem the entire 
property of a person still living. Thus the coemtionator and the bonorum ^m^or acquired 
the entire property; and it was the same with the succession to a person, who, previ- 
ously free, became a slave by force of a judicial sentence. Gains III. 82. '^Ecce com 
paterfamilias se in adoptionem dedit, mulierve in manum convenit, omnes eorum res in- 
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sitatem acquiritur, only the hereditaS; the bonornm possessio, 
the arrogatio and the addictio bonornm libertatnm conservandarnm 
cansa ') : and this enumeration was specific, and was not susceptible 
of extension to other cases, even thoagh expressly so desired by 
the parties. Thus, neither they who acquire an entire estate by 
gift, or as a dowry, nor yet the socius omnium bonornm, could 
be said to succeed per universitatem. L. 3. D. pro soc. (17. 2). 
L. 72. D. de jur. dot. (23. 3) ^). 

Succession by substitution of persons did not cause any modi- 
fication in the nature or the essence of the objective right which 
formed the matter of the succession. The successor remained. 



corporales et eorporales, qnaeqae eis debitae sani, patri adoptivo coemtionatoriqne acqainm- 
tar." Gaj. I. 160. III. 78. § 1. I. de success, subl. (3. 13). Observe, that in case of 
acqnisitioD by means of the manus and of the potesias, other rules were applied as to 
the snccession to debts than in the case of inheritance. "This kind of nniversal succession/* 
says von Scheurl, (Beitrage, p. 246), ''does not constitute an hereditary succession to the 
person and the goods of the individual arrogated, or the woman married, — who, in 
fact, are not dead ; but is, simply, a universal acquisition of their property ^ through 
them. Arndts, § 66. Obs. 3.' — It may be said that every acquisition per universitatem 
is not a succession in universitatem. 

') According to modem law, there remains but one sole mode of universal acquisition ; — 
i. e. hereditary succession, (inheritance). In art. 880 of Netherl. Code, (the x)hraseology of 
which leaves great room for improvement), the legislator, as if it were a question of an 
acquisitio per universitatem, has omitted to speak of the succession to the obligations 
of the decassed, although the art. 724, of the code Nap. from which ours (the Dutch) 
is taken, had not been guilty of similar forgetfulness, any more than the project of 1 820 
art. 1557, which says: "By hereditary succession is meant succession to all the posses- 
sions of a person deceased, and to all his rights and obligations, except in so far as they 
were purely personal." 

2) Schilling, lust. III. 948. Unger, II. 23. "The application of universal succession," 
says Savigny, (Syst. III. p. 17), "is, in some sovi, juris publici; and thus, as Hasse 
justly observes, under a legislation which did not admit the acquisition of property by 
the effect of obligations merely, it was natural that all things and all rights should be 
separately transferred; — a general rule, departed from only in the single case where 
the anterior subject (owner) of the property having disappeared, a special transfer of 
each article could not be required without serious obstruction to the transmissibility of 
property." As to this Hasse says: "The Romans made it a principle of their 
Law not to carry a fiction beyond the limits of strict necessity, and they thus rendered 
fiction itself natural; — which, should, most certainly, be the aim of the great masters 
of every art." 
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therefore; subject to all the charges and restrictions attached to 
the right which was transmitted to him, and could not; in this 
respect; claim more than his predecessor had possessed < ). But this 
did not prevent the acquisition of the private right of some one 
in whose person that right had never existed in a separate and 
independent form *). 

Apart from their creation and their extinction; rights might; in 
consequence of their nature, undergo transformations by the aug- 
mentation or diminution of their extent, or might be modified 
by disturbance or infringement 3). 



§ 48. OF LEGAL FACTS. 

Those facts were termed "legal facts" the effect of which was 
to create, to modify, or to extinguish rights *). The result desired 
by him who performed the act, did not, however, always follow di- 
rectly or immediately. This result, or at least its precise character ^), 
often depended upon a future still uncertain; so that, during a 
greater or less lapse of time, the situation remained in doubt, and 



1) L. 54. D. de R. J. "Memo plus juris in alium transferre potest qnam ipse habe- 
ret." L. 175 $ 1. L. 177. D. eod. "Qui in jus domininmve alterius succedit, jure ejnc 
ati debet." L. 143 eod. " Quod ipsis qui contraxerunt, obstat, et successoribus eornm 
ob8tabit." L. 20. § 1. D. de acq. rer. dom. (41. 1). L. 7. 4 1. D. de exc. (44. 1). 
L. 3. $ 1. D. de exc. rei vend. (21. 3). L. 28. I), de exc. rei jud. (44. 2). 

') L. 63. D. de usufr. (7. 1). "Quod nostrum non est, transferemus ad alios, veluti 
is qui fundum habet, quamquam usumfructum non habeat, tameu usumfructum cederc 
potest." As the right, in this case, was not apparent, and was not fixed in a positive 
manner before its acquisition by another, the German authors give to this form of 
acquisition the name of constitutive^ in contradistinction to that which they term 
translative. Wachter, II. p. 612. linger, 1. c, p. 5. Arndts, § 56. 

3) Sav. 1. c, p. 5. Windscheid, I. § 64. Arndts, 1. c. 

*) Sav. Syst. III. p. 3, calls them "juristische Thatsachen." Unger, II. p. 3: "recht- 
serzeugende Thatsachen." 

*) We find an example in Gaius, II. § 146. " Idque ex accideutibus apparet, tamquam 
sub conditione facta cujusque venditione an locatione." 
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80 to speak; pendent <), (depending); bat this did not prevent the 
g^rm of a future right from being planted ^) and a certain effect 
thas prodaced, although perhaps not that which was intended '). 
Moreover, these facts did not exercise their influence regu- 
larly, except as to the future. It was only by exception, that 
any retrospective force was conceded to legal results; and when 
it was so, it involved an assumption that the fact from which 
the result ensued had taken place earlier than it, in reality, 
had done ^). — Nay, more, the Roman law contains many 
rules founded on a fiction s), in virtue of which that which 



^) L. 12. $ 6. D. de usufr. (7. 1). "Cam — in pendenti est dominium — dicendnra 
est condictionem pendere, magisqae in pendenti esse dominimn." L. 25. § I. D. eod. L. 
20. D. de don. int. vir. et ux. (24. 1) '^in pendenti esse causam obligationis." L. 86. 
§ 2. D. de leg. I. (30. 1). ^ Servi status in snspenso est." § 6. I. quibns mod. jus 
patr. pot. solv. (1. 12). „ Pendet jas liberornm propter jos postliminii." 

3) § 4. I. de V. O. (IB. 16). '^Ez conditionali stipulatione tantum spes est debitam 
iri eamque ipsam spem in heredem transmittimus." 

8) Windscheid, § 67, obs. 1. 

*) ** Omnia fere jora beredam perinde habentor, ac si continuo sub tempus mortis he- 
redes ezstitissent." L. 193. D. de R. J. L. 54. D. de acq. vel omitt. her. (29. 2). L. 
43. § 2. D. de A. R. D. (41. 1). L. 7. pr. C. ad Set. Mac. (4. 28). "Cum nostra 
novella lege generaliter omnis ratihabitio prorsus retrotrahatur et confirmet ea, quae ab 
initio subsecuta sunt." 

'^) Much has been «mtten of late years, respecting the fictions of law among the Ro- 
mans. See, particularly, Demelius, "Die Rechtsfiction in ihrer geschichtlichen and dog- 
matischen Bedeutung, 1858." (Legal fiction in its historical and dogmatical signification). 
But no one has better explained its precise nature than Ihering, in his Geist des Rom. 
Recht. Vol. III. p. 286. — He calls it "« faUehood teehmeaUy necessary,^* — (eine 
technische Nothliige), and continues thus: — "It sounds well, to say that fictions are 
expedients, are crutches, to which science ought not to have recourse. Nothing is more 
true, from the moment when science can dispense with such aids; but otherwise, it is 
better that she should walk, even with "crutches", than tumble over for want of them, 
or be afraid to move! It was not then an accident, but a happy instinct, which led 
science, in her infancy, to have recourse to these crutches ; — and here again the exam- 
ple of English law, (which has made the most extensive nse of this expedient), may con- 
vince us that fictions are not a creation exclusively Roman, but that they constitute a 
resource, of which sheer necessity causes the employment, at a certain period of the 
intellectual development of a people. Order with fiction, is better than disorder without it." 
If we, in Holland, would but move a little more in the region of legal fictions, w« 
should have not so mach reason to deplore our legislative immobility ! 
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had never happened was assumed to have actually occurred »). 

The multiplicity and the infinite variety of the legal relations 
with which legal facts are connected, cause the latter to present 
such diversity; that it is scarcely possible to treat them collect- 
ively, but is necessary to study them separately, in their connec- 
tion with the rights which they aflfect. Among these facts, an 
important place belongs to acts and to the lapse of time; and 
these two matters require special consideration. 

It is necessary also, in the first place, to distinguish between 
positive and negative facts; — according as it may be requisite, 
for the acquisition or the loss of right, that something should or 
should not happen. In the second place, it is necessary, also, to 
distinguish between the voluntary acts or voluntary omissions ^) 
of the person who has to acquire or to lose a right, and circum- 
stances merely accidental, — including the acts of third parties. 

Finally, voluntary acts, in their turn, are of two kinds. Their 
immediate purpose either, first, is to create or to extinguish a 
right: — in which case the act, provided that it be at the same 
time a necessary condition of this legal result, is called a legal 
act 3); — or secondly, the act is not immediately directed to- 
wards legal consequences which may even not be desired; — 
or, again, those consequences have not their sole cause in the 
will of him who has performed the act *). 



Gains, III. 26; IV. 34—39. L. 18. L. 22. pr. D. de capt. (49. 15). 

^ '^Impiine puto admittendom, qnod per furorem alicajns accidit: qnomodo si casa 
aliqao, sine facto personae id accidisset." L. 61. D. de adm. et per. tat. (26. 7). '^Hence 
it follows," says Fuchta, (Pand. § 49.) "that every omission (and even every action) is 
not an act; — as otherwise he who sleeps wonld act. An act of omission, is an omission 
founded npon a resolution previously formed." 

') Savigny and others call them also "willenserklarungen", (declarations of will or 
intention); — but this designation is not quite accurate, inasmuch as illegal acts may 
also constitute declarations of intention. 

*) As, for example, in case of prescription (by lapse of time) and in regard to mis- 
demeanours. See Wachter, 1. c, $ 88. 



SECTION n. 



Of acts, considered with reference to the creation and 

extinction of rights. 

§ 49. OP THE CAPACITY TO ACT. >) 

The first condition required for the free performance of an 
act, is to be endowed with the faculty of desiring (willing) to 
accomplish that act in such a way that it shall produce the effect 
which is its natural consequence. The total absence of will, 
caused to be considered as incapable to "act": — 

I. Legal (artificial) persons, who, to meet their necessities, re- 
quired the assistance of Representatives who could act for them. 
(L. 1. § 22. D. de acq. vel. am. poss. (41. 2). L. 1. § 1. D. de 
lib, univ. (38. 3). "Sed an omnino bonorum possessionem petere 
possint, dubitatur. Movet enim quod consentire non possunt." ^) 
L. 97. D. de cond. et dem. (35. 1). Ulpian. (22. 5). 

II. Infants under seven years of age ^) (infantes). L. 1. § 12, 
13. D. de 0. et A. (44. 7). § 10. I. de inut. Stip. (3. 20). "In- 
fans et qui infantiae proximus est, non multum a furioso distant, 
qaia hujuspodi aetatis pupilli nullum habent intellectum." L. 5. 
§ 2. D. ad. 1. Aq. (9. 2)). 



') The capacity to act is nut the same thiug as legal capacity, — that is to say the 
capacity of having rights. He who is incapable of having rights is also incapable to act ; — 
bnt the converse is not true. Sav. Syst. II. § 60; III. § 106. 



2) Vide snpra, § 34, notft 5. (p. 



Ws,. 



3) As to the period termed iii/S»rifa ray modern legislation, vide supra § 27. p. B7, 
note 2. 
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III. Lunatics (furiosi, dementes.) L. 40. D. de R. J. L. 1. § 3. 
D. de poss. (41. 2). "Furiosus, et pupillus sine tutoris auctori- 
tate non potest incipere possidere, quia aflfectionem tenendi non 
habent, licet maxime corpore suo rem contingant: sicut si quis 
dormienti aliquid in manu ponaf: except during lucid intervals «). 
(induciae, lucida intervalla). L. 6. C. de cur. fur.^(t). 70). L. 9. 
C. qui test. fac. poss. (6. 22). L. 2. C. de contr. emt. (4. 38). 
Temporary madness, occasioned by illness or by any other cause 2), 
excluded, so long as it lasted, the exercise of the will, and with 
it, consequently, the power to act L. 17. D. qui test. fac. poss. 
(28. 1). 

Certain other persons were not absolutely incapable of acting^ 
but their capacity was more or less restricted. Thus: — 

I. Minors above the age of seven years (infantia majores) 
could, without the assistance of their tutors, ameliorate their 
condition, but never deteriorate it ^). L. 9. D. pr. de auct. tut. 
(26. 8). pr. I. eod. "Placuit, meliorem quidem conditionem licere 
eis facere, etiam sine tutoris auctoritate; deteriorem vero non 
aliter, quam cum tutoris auctoritate.'' 

II. To these minors, were assimilated prodigals deprived of the 



') During which, however, the caratorship contiuned. '^Curatorls creationem nou esse 
finiendam, — sed per intervalla quae perfectissima sunt, nihil cnratorem agere." L. 6. 
c. 1. — The Austrian Code, § 567, admits the validity of a testament made during a 
lucid interval; but not so the 'Prussian law, part I. tit. 12. § 2; (See Koch, ad h. 1.); 
nor the French nor the Netherlands code. Arts. 489. 503. CJod. Nap. — 487. 500. 
Netherl. Code. 

') Somnambulism must be included in this category, and eve.i drunkennes, when it 
reaches such a point that the man is imcopscions of what he does. — See Austrian Code, 
§ 5G6, and the Prussian Law, Part I. Tit. IV. § 28. The Neth. Code does not ex- 
pressly mention drunkenness as a canse of incapacity to act; but it seems to render 
void, (at least in the matter of testaments and agreements), all acts performed under its 
influence and nnder the conditions above mentioned. (Arts. 942, and 1356, code Neth.) — 
Anger, alone, is not a ground of nullity, but it becomes so, when it reaches the d^ree 
of mental abberration. L. 48. D. de R. J. '^Quidquid calore iracundiae fit vel dicitur, 
Don prius ratum est, quam si perseveranter apparuit judicium animi fuisse." Windscheid, 
$ 71, note 5. See Prnssian law, 1. c, § 29. 

') Nevertheless, when they approached puberty, they became responsible and punishable 
for offences which they committed. $ 18. I. de obi. ex. del. (4. 1). 



126 

administration of their property. L. 6. D. de V. 0. (45. 1). Is 
cai bonis interdictum est stipulando sibi acquirit; tradere vero non 
potest vel promittendo obligari.'' L. 10, pr. D. de cur. ftir. (27. 

10) .). 

III. Persons under the age of twenty-five years, (minores) 
were capable of acting, when they had no curator 2) * and, as a 
general rule 3)^ a curator could not be placed over them against 
their will. ^Inviti adolescentes curatores non accipiunt'' § 2. I. 
de curat. (2. 23). But if the minor had a curator, he could not 
alienate his property vnthout the consent or approval of the latter; 
he could but contract obligations *). 



>) L. 9. $ 7. D. de R. C. (12. 1). "Sed etsi ei nameravero, cui postea bonis inter- 
dictum est, mox ab eo stipuler, puto popillo enm comparandnm, qnoniam et stipnlando 
gibi acqnirit." L. 3. D. de Nov. (46. 2). L. 5. § 1. D. de acq. vel omitt. her. (29.2). 
The power of testamentary disposition was withdrawn from the prodigal. L. 18. pr. 
D. qui test. fac. poss. (28. 1). By the Austrian and the Prussian law he can exercise it only 
in favour of his legal heirs. (Pr. Law. part. I, Tit. 12. § 27 et s.; Cod. Autr. $ 668). 
The Netherlands law, for reasons which scarcely bear examination, leave the prodigal 
entire latitude in this respect. Art. 500, Neth. Code, and Asser, p. 212. 

3) L. 8. c. de int. rest. min. (2. 22). The minor was protected agaiust all prejudice, 
by the restitution in integrum. "Si vero sine curatore constitutus contractum fecisti : im- 
plorare in integrum restitutionem, si necdum tempora praefiuita ezcesserint, causa cognita 
non prohiberis." 

3) The intervention of a curator was necessary to him: — to receive an account of 
tutorship; to accept a payment; to appear in the tribunals; and for arrogation. L. 7. C. 
qui pet. tut. (5. 30). L. 7. § 2. D. de min. (4. 4). L. 11. C. qui dare tut. (5. 34). 

*) This is still and always, a disputed point. See Sav., Verm. Schriften, II. p. 384 
et 8. Vangerow, I. $ 291. obs. 2. Keller, $ 449. Windscheid. $ 71. note 8. Brinz, 
Pand. I. p. 43. It seems to me that the L. 101. D. de V. O. is conclusive: "Puberes 
sine curatoribus suis possunt ex stipulatu obligari." The glossarists interpret this text as 
if it were applicable only to the single case where the minor has no curator. Pachta 
supposes that the minor was simply allowed to dispense with the assistance, but not 
with the approbation of his curator. Both interpretations seem to me inadmiessible. The 
first, because the words sine curatoribus suis imply that there are curators; — the se- 
cond, because it is forcing the sense of the word sine (in "sine curatoribus") to trans- 
late it by '^out of the presence^ My opinion is, moreover, confired by L. 43. D. de 
O. et A." Obligari potest paterfamilias suae potestatis, pubes, compos mentis. Pupillus 
sine tutoris auctoritate non obligatur. Jure Civile. Servns autem ex contractibus non 
obligatur." The jurisconsult enumerates three categories of persons: — First, those 
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IV. In some respects, the capacity of women >) to act was re- 
stricted: — for example for the inter cessio, L. 2. § 1. D. ad 
Sctum. Vellej. (16. 1). 



§ 50. OF THE EFFECTIVE (oR REAl) EXERCISE OF THE WILL. 

In addition to the capacity of acting, another condition was 
requisite for the free performance of an act; — which was, that 
he who acted should really have willed that which he professed 
to desire. Otherwise there would exist an apparent volition, but 
not a real (eflfective) exercise of the will; — at least not 
when the want of accord between the true volition and the ex- 
pression of supposed volition had been within the knowledge of 
him who was in contact with the author of the act. — What is 
termed ^mental reservation'' (reservatio mentalis) had no effect 
in a matter of rights ^). 

The disaccord between the will and the declaration might exist 
in two different ways: — with, or without the knowledge of 



who can bind themselves without the concurrence of any one; econd, those who can 
do so only loith the concurrence of (mother; and finally those who cannot do so 
even with such concurrence. The argument that Puchta founds upon the prohibition which 
forbids a minor to alienate his property, is not conclusive, because the prohibition to 
alienate does not necessarily imply a prohibition to contract obligations. The minor 
who contracted rash obligations was protected by the extraordinarium Praetoris auxi- 
Hum, to which he would not fail to have recourse; particularly in presence of mena- 
cing creditors, who would keep him on the alert. Finally, it must not be forgotten, 
that the cura minorum was always voluntary; — and that it would not have been an 
encouragement to minors to demand a curator, to at once prevent him who did so 
from contracting any kind of engagement. [The distinctions between the English law 
and the law here cited, as to the restrictions upon, and the protection extended to 
minors, in regard to the alienation of property and the contraction of obligations, — 
(excepting, always, as to the constantly disputed question of "debts for necessaries"), — 
are too well known, to require to be here treated in detail. The Translator.] 

1) Vide supra, $ 26. 

2) Sav. Syst. III. $ 134. KeUer, $ 68. Windscheid, I. $ 76. note 1. 
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the author of the declaration. The disaccord was within his 
knowledge, when it was evident that what ordinarily constitutes 
an indication of the will, had been done by him wth a different 
intention. Thus, words in themselves suited to express a real 
and serious intention, might be employed only in jest '), — or 
by way of illustration, — or in a symbolical sense *) ; or threats 
might have induced a person to affix his signature to an instru- 
ment of which he knew nothing. — But it was especially thus, 
when the contracting parties had in view something else than 
would be inferred from the apparent sense of their declarations ; 
(simulatio); — whether they had not intended to perform any 
legal act whatever ^), — or had intended to perform a different 
act from the one expressed *), — or had intended to perform 
it for the benefit of other persons than those named &). — In 
the first case, the declaration was entirely without effect; — to 
the two others was applied the general principle, that the true 
will of parties must be respected, without reference to the simu- 
lated declaration, — unless indeed that which they intended was 
prohibited by law; — for, in this latter case that which they 
had declared to be their intention was of no effect because they 
had not really intended it, while that which they had really inten- 
ded remained also without effect as being contrary to law «). 



') L. 24. I), de test. mil. (29. 1.) L. 3, § 2. D. de O. et A. (44. 7.) "Verbonim quo- 
que obligatio constat, si inter contrahentes id agatar : ncc enim si per jocum pnta, vel 
demonstrandi intellcctos caosa ego tibi dixero: spondes; et tu responderis; spondeo, nas- 
citur obligatio." Bat the "joke*' conld not, under pain of damages, be practised at the 
expense of a third party who had no reason to snspect its existence. Ihering, Jahrb. 
fiir Dogm. T. IV. p. 74. Prussian Law, part. 1. Tit. 4. $ 56. 

3) Gains, II. 103. II. 252. IV. 93. 94. 

^) L. 55. D. de contr. emt. (18. 1) "Nuda et imaginaria venditio pro non facta est, 
ideo nee ah'enatio illius rei intelligitur. D. 30. D. de R. N. (23. 2). L. 3. C. de rep. 
(5. 17). 

4) L. 36. D. de contr. emt. L. 46. I). loc. (19. 2). L. 5. $ 2. D. pro soc (17. 2). 
L. 5. § 5. D. de don. i. v. et nx. (24. 1). 

^) L. 2. 4. C. plus valere quod agitur, quam quod simulate concipitur. (4. 22). L. 
16. C. de don. 1. v. et ux. (5. 16). 

•) L. 1, 2, 3. C. plus valere. L. 46. loc. "Si quis condnxerit nummo uno, conductio 
nulla est, quia et hoc donationis instar inducit." L. 5. $ 5. D. de don. i. v. et ux. 
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If the person who declared his will did not know that his 
declaration was at variance with his intention, that declaration — 
the result of an error, — was null, not because there was error, 
but because there was absence of intention ^) ; — whence it fol- 
lows that in such case it was unimportant whether the error was 
of law or of fact; — excusable or not excusable — ^). 

Again, it happened, that volition really existed, but that it 
had been produced by such circumstances that the law was 
bound to prevent its natural eflfects. These circumstances were, 
constraint, error, ignorance, and fraud. 



**Venditioiiein donationis causa inter virum et uzorem factaiu, nullius esse momenti: si 
modo, cum animum maritus vendendi non baberet, idcirco venditioiiem commentus sit, 
ut donaret." 

*) Savigny, (Syst. III. app. 8. ij°. 3). Styles such an error "an error improperly 
so called", because the nullity, in this case is not the result of the error, as such. 
Windscbeid § 76. note 1, criticises this expression, on the ground that an error impro- 
perly so called is not an error; and that a real error cannot be so styled simply be- 
cause it differs from other errors in its legal effects. 

^) L. 25. $ 6. D. de her. pet. (5. 3). "Scire ad se non pertinere, utrum is tantum- 
modo videtnr, qui factum scit: an et is qui in jure erravit; — Et non puto hunc esse 
praedonem, qui dolo caret, quamvis in jure erret." L. 79. J), de leg. II. L. 36. § 1. 
L. 37. D. de usurp. (41. 3). This difference, pointed out by Savigny, had been over- 
looked by previous writers. At present, the generality of authors concur with him. See 
Wachter, II. p. 743; Unger, II. § 89. note 6. Windscbeid. 1. c; Vangerow. I. § 88. 
obs 3. 

The Prussian law. Part. I. Tit. IV. § 78, declares the nullity of the declaration, if 
there be error exclusive of volition, even though the error be inexcusable. See Koch, ad 
h. 1. The Austrian Code, $ 875. sanctions a false theory in the matter of agreements; 
to wit that they retain their force, when the person, who is bound, is the author of his 
own error, or when it has been occasioned by a third person, who is a stranger to the 
contract. (Unger 1. c.) The French law seems to enjoin, in all cases of error la agree- 
ments, that they should be annulled by the judge; (Code Nap. Art. 1117.) but it seems 
from Pothier, Traite des oblig. n°«. 17 and 21, that this article should not be applied 
to error exclusive of consent. See Marcade, (upon the art. 1117), — whose opinion 
should, I think, be adopted in the Dutch Law, — and Opzoomer, in reference to art. 
1358, NO. 1. Neth. Code. 
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§ 51. OF CONSTRAINT. (viS MBTUSVe) >). 

When fear, produced by unjust threats, induced a person to 
make a declaration of his will, that circumstance did not alter 
the fact that the act thus performed was an emanation of his 
will ^), and as such should take effect. — In fact, it matters 



*) The word geweld (yiolcDce) employed in art. 1359 et s., Neth. Code, is too broad, 
for it inclades violence purely physical, (vis absoluta), by means of which a person is 
forced to perform an act, in the performance of which he is but a passive instrument 
in the hand of another. The project of 1820, said: geweld of bedreigirig, geweld of 
vrees: (violence or menace, — • violence or fear). 

^ L. 21. § 5. D. 1. "Si metu coactus adii hereditatem, puto heredem me effid, quia, 
qnamvis si liberum esset nolnissem, tamen coactus volui." L. 21. § 4. eod. L. 22. D. 
de R. N. (23. 2). "Si patre cogente dncit uxorem, quam non duceret, si sui arbitrii 
esset, contraxit tamen matrimonium, quod inter invitos non contrahitur, maluisse hoc 
videtur." — The art 2277 of the Neth. Project of 1820 stated this principle in very 
judicious terms: '^There is no agreement without concurrence (mutuality) of volition; 
but this is considered to be completely established by the (joint) declaration of volition.'' 
In some special cases, however, — as of testaments, dowry, and manumission, — the 
Romans seem to have recognised the nullity of the act. L. 21. § 3. D. h. t. L. 9. pr. 
L. 17. pr. D. qui et a quib. mannm. (40. 9). Dositheus, § 9. Schliemann (die Lehre 
vom Zwange, 1861), thinks that the Roman jurisconsults were not all agreed upon 
this point, but that we should pronounce in favour of the nullity for intrinsic reasons, 
because from the moment that it is donbtful whether the declaration is in accordance 
with the intention, (will), we can infer nothing from the one to the other. This opinion, 
however, is not well founded ; for volition which has manifested itself in a regular man- 
ner can cause no doubt as to its veritable existence, and is independent of the motive 
which has induced its exercise. — Fear does not, in fact, exclude volition; but rather 
constitutes its determining motive; and it is justly that Windscheid says. (§ 80, note 2) 
**The declaration is more than a means of proving the existence of volition ; — it is 
not merely a sign from which its existence may be inferred, but the actual showing 
forth of that volition; — the will itself in its external manifestation. If it be asserted 
that this manifestation is only a falsehood, a semblance, it is for him who repudiates 
the act to prove the non-existence of the intention (volition); it is not sufScient simply 
to throw a doubt upon it." See also Arndts, $ 61, and the authors whom he cites. Ac- 
cording to Prussian law. Part. I. Tit. IV. $$ 31, 32, 33, constraint annuls the act. See 
Koch, ad h. 1. and it is the same in the Austrian Code, $§ 55, 565, 870, 877, — but 
only as towards the author of the constraint. Unger § 80. — The Code Nap. and the 
Neth. Code see in violence a ground of nullity, but the act must be annuled or de- 
clared null by the Judge. Arts. 1111, and 1117. Code Nap. — Arts 1359 and 1485. 
Neth. Code. — See Diephuis, VI. N©. 617. 1070. 
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little, what may have been the secret motive of him who p6t*- 
formed the act, provided that his will was manifested, externally, 
in a clear and natural manner. But, as the object of the Law is 
to ensure the peaceable development of individual liberty, it would 
be irrational, and entirely contrary to this purpose, not to inter- 
vene to relieve him, who, by no fault of his own, has been sub- 
jected to the action of an influence hostile to his liberty and 
operating prejudicially as to his property. To obviate this evil, 
various legal remedies were granted against unjust constraint; 
and these remedies, which vary according to the diflferent nature 
of the acts, tended, in some cases, to cause the act to be consi- 
dered as non-existent; but, more usually, they simply preven- 
ted it from producing its entire eflfect, or at least deprived it of 
some of its consequences; (actio quod metus, exceptio metus, in 
integrum restitutio); and this reparation of an injury suflfered, 
was granted, not merely, (as in case of fraud), against him who 
had caused it, but also against whoever was, even accidentally, 
in a position to be able to restore matters to their primitive con- 
dition. L. 1. D. quod metus causa (4. 2). "Quod metus causa 
gestum erit, ratum non habebo.'* L. 9. § 8. L. 10. pr. L. 14. 
§ 3. D. eod. "In hac actione non quaeritur, utrum is qui conve- 
nitur an alius metum fecit; sufficit enim hoc docere, metum sibi 
illatum vel vim; et ex hac re eum qui convenitur, etsi crimine 
caret, lucrum tamen sensisse." L. 4. § 33. D. de dol. mal. exc. 
(44. 3). Metus causa exceptio in rem scripta est, si in ea re 
nihil metus causa factum, est, ut non inspiciamus an is qui agit, 
metus causa fecit aliquid, sed an omnino metus causa factum est • 
in hac re a quocumque, non tantum ab eo qui agit." 

In order that constraint should produce the effects above indi- 
cated, it was requisite: 

I. That the fear which had induced the act, should have been 
well-founded, taking into account the physical condition «) of the 
person against whom the menace was directed. "Metum non vani 



The law does not protect either cowardice or feebleness of character. Schliemann, 
1. c. p. 27. 
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hominJs, sed qui merito et in hominem constantissimum cadif ^) 
L. 6. D. L. 9. pr. D. eod. L. 184. D. de R. J. "Vani timoris 
josta excusatio non est.'' 

II. That the fear should have been produced by menaces against 
the life, the physical person, or the liberty, — (not against the 
fortune merely ^), — of the person menaced; — or (also) against 
the tranquility or the honour of himself or his children. L. 4. 
L. 8. § 3. L. 5. L. 7. pr. D. h. t. L. 3. D. ex quibus cans, 
miy. (4. 6). L. 13. G. de transact. (2. 4). L. 4. G. de his quae 
vi (2. 20). L. 7. 8. 9. 10. G. eod. 

III. That the menace should have been unjust; — although 
the injury which formed the object of the menace might, some 
times, be just '). Moreover, it was requisite that the author of 
the menace should have threatened an injury which he meant 
actually to inflict, and not have threatened merely to abstain 
from doing something which he was not legally bound to do. L. 9. 
§ 1. D. h. t. "Si quo magis te de vi hostium, vel latronum, vel 
populi tuerer, vel liberarem, aliquid a te accepero, vel te obli- 
gavero, non debere me hoc Edicto teneri, nisi ipse banc tibi vim 
summisi. Ceterum, si alienus sum a vi, teneri me non debere, ego 
enim operae potius meae mercedem accepisse videor.'* 

In the absence of one or more of these conditions, other legal 
remedies protected those who were victims of fear; — but the 
operation of these remedies was generally less extensive *). See 
the Title of the Digest, de calumn. (3. 6); L. 2. 4. § 2. D. de 
cond. ob turpem cans. (12. 5). 



^) **In this passage, the superlative should not he interpreted too literally." Wind- 
scheid 1. c., note 6. 

^ By French and Dutch law it suffices that property is exposed to a considerahle and 
present injury. Cod. Nap. Art. 1112. Neth. Code 1360. The Prussian law. Part. I. 
Tit. IV. § 36. — and again, the Austrian Code, $ 870, leave greater latitude to the 
discretion of the Judge. 

") Arg. L. 7. § 1. L. 21. pr. h. t. Schliemann, p. 24. 

^) Sav. Syst. III. § 114. r. 
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§ 52. OF ERROR; OP IGNORA.NGE; AND OP DECEPTION. (eRROR, 

IGNORANTlAy DOLUs). 

Volition might, also, be the result of ignorance, as when a per- 
son had no idea of a thing; — or of error, as when a person 
had formed a mistaken notion of it. (Ignorantia, error, falsa exis- 
timatio). L. I. § 2. L. 9. § 5. D. de jur. et facti ign. (22. 6). 
Generally, in both these cases, the legal consequences attached 
to the declaration of the will, took eflfect in the usual manner. 
Indeed, volition does not the less exist, because induced by igno- 
rance or error *). Nevertheless, even though in fact, the volition 
might exist, it is no less true, that without the error it would 
not have existed ^); and it was therefore, that an error which 
had formed the basis of an act or an omission 3) had, sometimes, 
the eflfect of modifying the injurious efl^ects which would otherwise 
ensue therefrom. But error had this modifying infliuence only in 
case it could not be imputed as blameable to the person who had 
committed it; — in other words, only in case it was excusable. 
probabilis, (non culpabilis). Error in matters of/ac^ was generally 
considered excusable ; error in point of law as blameable. It some 



^) The fragments which appear to decide otherwise, — such as L. 20. D. de aq. et 
aq. (39. 3). „Nulla voluntas errantis"; — or L. 116, § 2. D. de R. J. „Non viden- 
tur qui errant consentire/' — concern cases n^re there was only an apparent declara- 
ration, or a declaration in which the error excluded the presumption of intention (tacita 
voluntas) L. 15 D. de jurisd. (2. 1). L. 2. pr. D. de jud. (5. 1). L. 9. C. de jur. et 
fact. ign. (1. 18). Sav. III. p. 342. Windscheid, § 78, note 1. 

*) Windscheid, 1. c. "Volition, evoked thus hy an erroneous idea, does not, for that 
cause alone, cease to he real and actnal volition; hut it is not the true volition (inten- 
tion) of the declarant; that is to say, that without the error the volition wotild not have 
heen evoked." 

3) Thus, in matter of acceptance or refusal of inheritances. L. 22. L. 32 and 34. 
D. de acq. vel om. her. (29. 2); — and for application of the exception Scti Maced. 
L. 3. pr. D. de Scto Maced. (14. 6). 
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times happened, DeverthelesS; that error in point of law was ana- 
voidable, and was, consequently, excusable; — and conversely, 
error as to fact was sometimes blameable ■). It was for him who 
pleaded either of these exceptions to prove its existence *) L. 9. 
pr. D. eod "Regula est, juris quidem ignorantiam cuique nocere; 
facti vero ignorantiam non nocere.'* L. 2. D. eod. ^Inomni parte 
error in jure non eodem loco, quo facti ignorantia haberi debebit: 
cum jus finitum et possit esse et debeat; facti interpretatio ple- 
rumque etiam prudentissimos fallat''). 

As to certain classes of persons, error in point of law was, 
also, more or less absolutely excusable. Thus: 

I. For minors under 25 years of age; for whom the excuse 
was general. ') 

II. For women, — in certain specified cases, and provided 
there was no question of their making a profit. L. 9. pr. D. 
h. t. ^Mihoribus viginti quinque annis jus ignorare permissum 
est, quod et in feminis in quibusdam cansis propter sexus infir- 



1) L. 9. ^ 3. D. de jar. et fact. ign. '^Sed juris ignorantiam non prodesse, Labeo 
ita accipiendum existimat, si jorisconsalti copiam haberet, vel sna prndentia instractas 
sit, nt cui facile sit scire, ei detrimento sit jaris ignorantia, qnod raro accipiendnm est." 
See, as to these latter words, Sav. III. p. 834 K. L. 10. D. de bon. poss. (37. 1). L. 
2. $ 6. D. si qnis ordo. (88. 15). L. 8. § 1. L. 6. D. de jur. et fact. ign. „Nec sn- 
pina ignorantia ferenda est factam ignorantis ut nee scropulosa inqoisitio exigenda. 
Scientia enim hoc modo aestimanda est, at neqae negligentia crassa, ant nimia secnritas 
satis expedita sit, neqae delatoria curiositas exigatur. 

To my mind, the erroneoas application of law to facts is always an error in matter 
of law. In troth, the law is either extended to things which it was not intended to go- 
vern, or a fact is improperly withdrawn from its domain; — and in either case, there 
is really an error as to the purport or the scope of the law. The L. 38. D de cond. 
indeh. (12. 6). upon which Savigny founds a contrary opinion, concerns positively an 
error as to law, hut supposes it excusable by reason of the complication of the great 
number of questions which cross each other in the matter. This point, however, is a 
subject of controversy. — Sav. 1. c, p. 327. 329. Unger. § 77. and Puchta, Vorles. I. 
p. 181. d. Wachter, $ 21. note 21. 

^ Upon the principle that the onus of proof devolves upon him who seeks, in a par- 
ticular instance, to escape from the application of a general rule. Sav., 1. c. p. 335. 
Unger, 1. c. note 19. 

') Except as to illegal acts. Sav. 1. c. p. 430. 
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mitatem dicitur." L. 7. 8. D. eod. •) L. 3. 11. 13. C. eod. 2). 

III. For soldiers, in the cases provided for by law 3). L. 22. 
pr. C. de jus. delib. (6. 30). "Arma etenim magis quam jura 
scire militeS; sacratissimus legislator existimavit.'' 

IV. Finally, for persons of uncultivated intellect, under circum- 
stances when it seemed necessary to treat them more favorably *) 
by reason of their want of knowledge. L. 8. C. qui adm. ad b. 
p. (6. 9). L. 1. § 5. D. de ed. (2. 13). L. 2. § 7. D. de jur. 
fisci. (49. 14). ^Ita demum non nocere si ea persona sit quae 
ignorare propter rusticitatem jus suum possit." 



^) See, in reference to these difficult Fragments, which have never yet been com- 
pletely elucidated, Puchta, Vorles, I. p. 460; Wachter, $ 21. note 17; Sav. III. 844. 
Despite the criticism of Vangerow (I. § 83. obs. 1), I think, with Savigny, that these 
passages, — doubtless arbitrarily detached from a context which served to show their 
precise bearing, — should not, in any case, be recognised as authorities, in presence of 
80 many other passages which contradict them. See, also, Windscheid, § 79. note 14. 
It is propable that Papinian had originally in view acts of procedure. Indeed, by reason 
of the numerous and rigorous formalities which anciently encumbered that matter, a 
person might easily, through ignoranee or error, lose all that he possessed. In those cases, 
therefore, where it was not a question of acquiring fresh rights, but simply of preser- 
ving rights previously acquired, (non acquirere volentibns, sed suum petentibus) an error 
of law might be recognised without injury. It was, perhaps, also, to acts of procedure^ 
that the following words had reference" : — in damnis ret suae amiitendae, — in L. 
8. cet. — 

^ Sav. 1. c. p. 434. et s. 

3) L. 9. § 1. D. h. t. L. 1. pr. D. de test. mil. (29. 1). L. 1. C. de rest. mil. 
(2. 51). 

*) Sav. 1. c. p. 436. Compare, also, the theory respecting error, in the Prussian and 
Austrian systems of law. (Sav. III. p. 470). — The Prussian law considers error of 
law as imputable (blameable), and "could do no otherwise," (as Savigny, with delicate 
irony, observes), "since the illusion had been cherished, that after codification, the Law 
would not only be clear and certain, but be known in all its parts by the entire Pros- . 
sian people!" — See in the Neth. Code, as to error, the observation of Opzoomer, 
upon art. 1358. N°. 1. — and, on the same subject in the French Code, (which served 
as a model for the Dutch), Marcade, as to art. 1110. Code Nap. — These two codes 
distinguish expressly error of law and error of fact, in reference to compromise and ju- 
dicial confession. Arts. 1356, 2052, 2053, Code Nap. — arts. 1895 and 1963 Code 
Neth. On the contrary, they do not make this distinction as to the condictio indebiti. 
Sav.* 1. c. p. 472. Dalloz ¥». Obligation T. 8. chap. I. Sect. 2. N^. 5546. See also 
project of 1820. art. 2994. 
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It was otherwise when error did not appear in an isolated 
form, bat rather as the result of a fraudulent manoeuvre practi- 
sed by the other party, (dolus mains) '). Doubtless, it must be 
admitted; in this case also, that volition exists ^); but the law 
could not permit that confidence, which is the soul of commerce, 
should be diminished or betrayed by deceit and fraud; ») or that 
the deceiver should, without substantially just cause, enrich him- 
self at the expense of him whom he had deceived. The Law gave 
therefore, according to circumstances, various means of counter- 
acting the prejudice suflfered *), or of depriving the act tainted 
with fraud of the whole or a part of its eflfect ^). 



1) As to the notion of dolos, see L. 1. § 2. § 3. D. de dolo. (4. 3). L. 7. § 9. D. 
de pact. (2. 14). ^ Bolus nialus fit calliditate et fallacia — quoties circumscribendi alte- 
rins caasa, aliud agitur et aliud agi simulatur." There might also be dolus mains on 
the part of him who was silent when it was his duty to speak. L. 43. § 2. D. de 
contr. emt. (18. 1). '^Dolum malnm a se abesse praestare venditor debet: qui non tan- 
turn in eo est, qui fallendi causa obscure loquitur, sed etiam qui insidiose obscure dis- 
simulat." 

^) On this point, also, an entirely opposite opinion was formerly held. See Vangerow 
III. $ 605. Sav. 1. c. p. 116; Windscheid, $ 78. note 5. 

3) L. 6. C. de resc. vend. (4. 44). '^Si dolo adversariideceptum, venditionem praedii 
te fecisse Fraeses Frovinciae aditus animadvertit : sciens contrarium essedolum bonaefidei, 
(quae in hujusmodi maxime contractibus exigitur) rescindi venditionem jubebit." 

^) By means of an exceptio doU, which, in case of actions in good faith {bonae fidei 
actiones), had no need to be proposed in jure before the Praetor; — bonae fidei 
Judiciis inest L. 7. § 6. D. de pact. (2. 14). L. 3. D. de resc. vend. (18. 5). L. 21. 
D. sol. matr. (24. 3). L. 84. § 5. D. de leg. 1. (30). 

^) By the actio doli or de dolo, which deprives the act either of its entire effect or 
of some of its conseqnences only. This difference served as the basis of the distinction 
between what was called dolus causam dans and dolus incident L. 11. § 5. L. 13. § 
5. D. de act. emt. vend. (19. 1). There is between the effects of constraint and those of 
deceit this difference; — that he who is the victim of violence is protected, by the law, 
even against innocent third parties, while the victim of deception is protected only 
against the author of the deception. L. 9. § 8. D. quod met. causa (4. 2). L. 4. $ 33. 
D. de dol. mill. ezc. (44. 3). 



SECTION III. 



Of legal (juridical) acts, in particular. 

§ 53. GENERAL IDEA; AND SUBDIVISION. 

Those were called legal acts (negotia) which had for their ob- 
ject the creation, modification, or extinction of legal relations, 
and without which those eflfects would not have been produced. 
L. 33. D. de cond. ind. (12. 6). L. 17. § 3. D. comni. (13. 6). 
L. 2. § 1. 2. D. de 0. et A. (44. 7). L. 83. pr. D. de V. 0. 
(45. 1). L. 5. D. de R. J. (50. 17). 

The true notion of a legal act supposes, therefore, the union 
of two conditions: — I. That the will (intention) be directed 
towards the production of the legal eflfect »); II. That the legal 
eflfect be not produced independently of the intention ^). 

Legal (juridical) acts were divided: 



1) It mattered little whether the will (intentioii) were directed, also, toward other ohjects, — 
or what Vas its priucipal object. Acquisition by hantiDg or fishing, as well as what is termed 
rem pro derelicio habere, are certainly legal acts, as is also the management of the busi- 
ness of another without his authority. Wachter, II. p. 635. note 2. Unger, § 78. note 2. — 
Savigny. III. p. 6. g. denies this; but he is in contradiction with L. 17. $ 3. D. Com- 
mod. (13. 6). "'Oeritur enim negotium invicem et ideo propositae sunt actioues, utappareat, 
quod principio beneficii ac nudae voluntatis fnerat, converti in mutuas praestationes actio- 
nesque civiles: ut accidit in eo qui absentia negotia gerere inchoavit." 

') Wachter, (1. c.) insists particularly upon this important point. — He justly ob- 
serves, that, on the one hand, the loss of a right by the effect of prescription, (lapse 
of time), even when one has willed this loss, and on the other hand the fact of unjustly 
causing damage to another, do not constitute le^ acts, because in both these cases the 
legal effect would be produced juat as weU without the volition of him who loses the 
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I. Into anilateral and bilateral. (Negotia unilateralia et bila- 
teralia). The unilateral act was that of which the formation and 
the purport were the emanation of one sole will, — even though 
the will of another might be neccessary to give it entire eflfect: 
as, for example, a testament *). — The act was bilateral when 
it required the concurrence of two distinct parties, each acting 
for himself. In this case there was an agreement, or convention. 
{pactio, conventio). An agreement (convention) may, there- 
fore, be defined as follows: — "the accord or concurrence of 
the will (volition) of two, or of several, distinct persons, reci- 
procally declared and serving to regulate legal relations;" and 
it is made available not merely in the matter of obligations, 
but throughout the whole realm of law, whether public ^) 
or private 3). L. 1. § 2. 3. D. de pact. (2. 14). *<Et est 



right or caases the damage; and that, conseqaently, that volition is, here, an unimpor- 
tant and snperflaons element. It is snsprisiDg that Wachter and those who agree with 
him have not invoked in support of their opiuion the L.'33. D. de cond. ind., which 
develops and applies this principle as clearly as it is possible to do. He who builds, in 
good faith, upon anothers land, has no claim to restitution of what he has expended, 
even though he has put the owner of the land into possession of the building. '^Sed 
etsi is qui in aliena area aedificasset, ipse possessionem tradidisset." And what is the 
reason assigned by Julian? ^'Quia nihil accipientis faceret, sed suam rem dominus ha- 
bere iocipiat;"' — which means, that even when he who had made the surrender had 
proposed to effect it only in return for an equivalent to be subsequently received, his 
volition would be inoperative, because without it the owner of the soil would not the 
less have acquired the ownership of the buildings. It is otherwise as to the condictio 
indebiti, — where it is only upon payment that the property is transferred, so that the 
transfer is effected only in consequence and by virtue of the will of him who pays. '^Is 
qui non debitam pecuniam solvit, hoc ipso aliquid negotii gerit. Cum autnm aedificium 
in area sua ab alio positum dominus occupat, nullum negotinm contrahit." However, the 
definition of a **legal act" is still a subject of controversy among modem authors. Amdts, 
§ 63. obs. I. Windscheid, s. 69. obs. 1. 

>) Among unilateral acts, besides testamentary dispositions, were the acceptance and 
refusal of inheritances; occupation; negotiorum gestio; and also (by Roman law) the 
pollicitatio. L. 3. pr. D. de pollicit. (50. 12). 

3) Gains, III. § 94. 

^) It was thus that real rights could be established or extiogushed by an agreement 
or convention; — and thus again a surrender (tradition) is an agreement. Family rights 
and rights of inheritance may be founded on an agreement; — and, finally, marriage 
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pactio duorum pluriumye in idem placitum consensas. Gonven- 
tionis verbum generale est, ad omnia pertinens de quibns negotii 
contrahendi transigendique causa consentiant qui inter se agunt 
nam sicut convenire dicuntur, qui ex diversis locis in unum col- 
liguntnr; et veniunt^ ita et qui ex diversis animi motibus in unum 
consentiunt, id est in unam sententiam decurrunt. Adeo autem 
conventionis nomen generale est, ut eleganter dicat Pedius, nul- 
lum esse contractum, nullam obligationem, quae non habeat in se 
conventionem, sive re, sive verbis fiat; nam et stipulatio, quae 
verbis fit, nisi habeat consensum, nulla est/' 

II. Into acts "onerous" and "non-onerous." (onerosa, gratuitaf 
lucrativa). The first were those which in return for an advan- 
tage imposed a sacrifice; the others those which procured an 
advantage gratuitously ^). 

III. Into acts between living parties, and acts in case, or on 
account, of death, {inter vivos, mortis causa). L. 25. pr. D. de 
inoflf. test. (5. 2). The latter were those by which a person made, 
for the event of his death, arrangements or dispositions concer- 
ning his affairs and his property : — dispositions which his death 
confirmed, the moment it occurred. 

IV. Finally legal acts were divided into acts founded on the 
jus civile and acts founded on the ju^ gentium; ~ into acts 
of strict law and acts of good faith; — into acts solemn and 



is an agreement. Before Savigny (Syst. III. § 141), this general character of the agree- 
ment or convention was to a great extent unrecognised by both jurists and legislators. 
See, for example, the Prnssian law. Part I. Tit. V. § 1 and 2; — Code Nap. art. 
1101, and Marcade's observations thereon; — (although this author promulgates erro- 
neous notions as to Roman Law); — and finally, the Neth. Code, which treats of conven- 
tions only in art. 1349, and therefore seems to recognise them only as sources of 
obligations, which is direct contradiction to the provisions of arts. 801, N°. 2, and 
854, N°. 4, where conventions appear as a means by which real rights may be ex- 
tinguished. See Unger, § 93. Wachter, II, pag. 650. Arnds, $ 63. obs. II. Exner, 
Die Lehre vom Rechtserwerb durch Tradition (Wien. 1867) pag. 5, note 8. 

^) L. 13. $ 15. D. de act. emt. et vend. (19. 1). '^Si fundum mihi alienum vendide- 
ris, et hie ex causa lucrativa mens factus est." L. 4. $ 29. D. de doli mali exc. (44. 4). 
"Cum lucrativam cansam sint nacti." § 6. I. de leg. L. 82. § 4. D. de leg. I. The ex- 
pression ^'ex causa gratuita acquirere" is not to be found in the primitive source. 
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not solemn. (Negotia jaris civilis, juris gentium^ stricti jaris; bo- 
nae fidei; solennia^ minus solennia). 

An important place among legal acts was occupied by the alie- 
nation and renunciation of rights. (AlienatiO; renuntiatio). In a 
general sense, alienation was any act, by which a right of any 
nature was abandoned, even though the abandonment implied no 
transfer of the right to another person ^). L. 5. § 8. D. de reb. 
eorum. (27. 9). "Fundum legatum repudiare pupillus sine prae- 
toris auctoritate non potest. Esse enim et banc alienationem, cum 
res sit pupilli nemo dnbitat''). In a more limited sense, alienation 
was the act by which one person transferred to another something 
which he owned, — or by which a person restricted or narrowed his 
right of ownership, by giving to another a right over that which 
was his. L. 1. C. de fund. dot. (5.23). ^Est alienatio omnis actus 
per quem dominium transfertur.'' L. 7. C. de rebus alien. (4. 51). 
"Sancimus: sive lex alienationem inhibuerit, sive testator hoc fe- 
cerit, sive pactio contrahentium hoc admiserit, non solum dominii 
alienationem, vel mancipiorum manumissionem esse prohibendam; 
sed etiam ususfructus dationem vel hypothecam, vel pignoris 
nexum penitus prohiberi. Similique modo, et servitutes minime 
imponi nee emphyteuseos contractum nisi in his tantummodo ca- 
sibus, in quibus constitntionum auctoritas, vel testatoris voluntas, 
vel pactionum tenor, qui alienationem interdixit, aliquid tale fieri 
permiserit.*' L. 3. § 5. D. L. 5. D. de fund. dot. (23. 5). L. 3. 
§5. D. de reb. eorum (27. 9). In a broad and little used accep- 
tation, the term alienation was also applied to the loss of a 
right already created, if the loser had knowledge of it, even though 
the loss might have been caused independently of his volition. 
(L. 8. D. de V. S. (50. 16). "Alienationis verbum etiam usuca- 
pionem continet; vix enim est, ut non videatur alienare qui pa- 
titur usucapi'O* 



^) According to Unger (§ 94. note 4). abandonment of possession did not constitute 
alienation; but I cannot concur in this view. The passages which he cites, viz. L. 119. 
de R. J.^ and L. 4. § 1. D. de alien, jud. mut. causa. (4. 7)* "non alienat qui dnn- 
tazat omittit possessionem/' exclude only fraud, — because the alienation did not take 
place "ut molestus adverearius subjiceretur." 
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The question whether to attach to the word aK^na^io its broad 
or its restricted signification, depends upon the nature and Ifche 
purpose of the rule of law which it is sought to interjpret '). 

Moreover, alienation might be voluntary, (voluntaria), or legally 
compulsory, {necessaria). The consequences ofthis distinction were 
manifested in the case of persons who had not the capacity of 
alienation, or had it in only a limited degree; for these incapa- 
cities, and the rules which affected them were generally without 
eflfect in regard to necessary (compulsory) alienations. L. 1. § 2. 
D. de reb. eorum. (27. 9). L. 1. 2. 17. C. de praed. vel aliis 
reb. (5. 71). L. 1. pr. D. de fund. dot. (23. 5). "Interdum Lex 
Julia de fundo dotal! cessat, si ob id quod maritus damni infecti 
non cavebat, missus sit vicinus in possessionem dotalis praedii, 
deinde passus sit possidere; hie enim dominus fit, quia haecalie- 
natio non est voluntaria" ^). 

The renunciation of a right, (renuntiatio), in the true sense 
of the word ^), is the legal act by which a person abandons a 
right acquired, but without transferring it to another. In the case 
of a right not yet acquired, it is universally admitted that a uni- 
lateral declaration of volition, having a renunciation for its object, 
bound its author and was irrevocable. L. 4. C. de repud her. 
(6. 31). L. 1. § 6. D. de succ. Ed. (38. 9). "Qui semel noluit 
bonorum possessionem petere, perdidit jus ejus, etsi tempora lar- 
giantur; ubi enim noluit, jam coepit ad alios pertinere bonorum 
possessio aut fiscum invitare.'' L. 4. pr. D. quis ordo (38. 15). 



1 < 



*) See Windsclieid, § 69. note 12. Thu8 tlie rejection by a minor under tutelage, 
of an inheritance or a legacy was considered as an alienation; but the same by an 
insolvent debtor was not so considered as towards his creditors. L. 5. $ 8. D. de reb. 
eorum. L. 6. § 4. D. quae in fraud, ered. (42. 8). Compare, also, L. 16. D. de fundo 
dot. (23. 5). with L. 5. § 6. D. de don. i. v. et ux. — "Thus then", as Wachter 
says, '^even in cases where there has been no legal act, there may be alienation, if the 
word be taken subjectively; that is to say, in reference to him who has omitted to act." 

2) See Neth. Code, Art. 455. 

^) In a more general sense, the word renuntiatio was employed to designate as well 
the abandonment of a right not acqnircd, as the abandonment by which an acquired 
right was transferred to another. 
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L. 38. § 1. L. 44. § 1. D. de leg. I. (30). L. 59. D. de leg. 
II. (31). L. 1. C. de repud. bon. possessione (6. 19) >). 

But it is, on the contrary, a disputed question, whether (putting 
aside the formalities which might be requisite for changing or modify- 
ing existing legal relatione) a right actually acquired could be aban- 
doned without the concurrence of him who profited by the renun- 
ciation; — or in other terms, whether the volition of abandoning 
an acquired right, once declared, was obligatory upon him who 
had expressed it, or whether he could revoke it at his pleasure. 
The most acceptable opinion^ seems to me to be^ that which consi- 
ders ^), that in the case of real rights, (the distinctive feature of 
which is the immediate subjection of the thing to the domination 
of the person entitled,) the isolated declaration, — the. unilateraK 
act, — was suflScient to complete the renunciation; and this view 
is confirmed by the provisions of the laws concerning usufruct ») ; — 
but that, on the contrary, in the matter of obligations, where the 
concurrence of volitions linked together, in a certain sense, the 
persons who were parties to the act, the legal relation exist- 
ing between them could be annulled only by a new concurrence 
of volition *). 



According to French and Dutch law, the renunciation of an inheritance is not irre- 
vocable, 80 long as other parties entitled have not availed thenaselves of it. Art. 1102. 
Neth. Code. Art. 790 Code Nap. — It is otherwise in Prussian law. Part. I. Tit. IX. 
§ 41. — and Austrian law, § 806. 

^ Bacher, Jahrb. fiir die Dogmat. V. p. 222, advances strong arguments in support 
of this view. The ideas of this author, except as to the law of mortgage (hypothecation) 
have the assent of Vangerow, D. I. § 127. The contrary opinion is taught by Sav. Syst. 
IV. p. 544. Fritz civ. Archiv. D. 8. No. 15. Wachter, II. p. 644. et s.; Unger II. 
p. 192; Windscheid § 69, note 14. and Arndts, § 57. note 4. 

3) L. 48. pr. D. de usufr. (7. 1). "Sed si paratus sit recedere ab usufrnctu fructu- 
arius, non est cogendus reficere." L. 64. D. eod. "Cum fructuarius paratus est usum- 
firactum derelinquere, non est cogendus domum reficere, sed si post acceptum contra eum 
judicium, parato fructuario dereUnquere usumfnictum." L. 65. D. eod. 

^) L. 91. D. de solut. (46. 8). "Si debitor tuns non vnlt a te liberari, et praesens 
est, non potest invitus a te solvi." — Bacher (1. c. p. 259) shews, very clearly, the dif- 
ference between real rights and obligations, in the connection now in question. '^A perso- 
nal right produces, by its nature, a duality, a sort of putting face to face, which sup- 
ports that right; and the concurrence of which is, consequently, equally necessary for 
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Rights concerning the condition of persons and the rights of 
families, could not become the subject of a renunciation <). They 
are juris publici. (L. 34. D. de pact. (2. 14). "Jus agnationis 
non posse pacto repudiari; non magis quam ut quis dicat nolle 
suum esse.'' 



§ 54. CONDITIONS REQUISITE FOR THE EXISTENCE OF A 

LEGAL ACT. 

In order to the existence of a legal act, three conditions were 
requisite. 

I. The capacity of the persons who acted; — and sometimes, 
also, the cooperation or consent of other persons. 

II. That their volition should be directed toward the accom- 
plishment of an object which was lawful. , 



its cessation ; but real rights are of an entirely different nature ; tfaey exist alone and 
by their own force, and inclade the idea of a stable and permanent domination. At p. 
241, the same author says, again, " Taking into acconnt the nature of real rights, and 
the idea of sovereignty and of independence which they imply as towards all spe- 
cified (determinate) persons, as well as the manner in which these rights are exer- 
cised and the effects that they produce, — it must be confessed, that these rights, by their 
very essence, admit, logically and inevitably, the possibility of a unilateral renunciation. 
') Fritz, 1. c. § 5. Bacher. p. 255. et s. — As to Prussian and Austrian law, see 
Unger, § 94. No. 25a. and the Pruss. Code, Part. I. Tit. XVI. $ 378. The Dutch 
law treats the subject of the abandonment of real rights only in reference to usufructs; 
art. 854, No. 4. According to that article, it appears to me at least doubtful, whether 
this abandonment can take place, without the consent, or against the will of the owner. 
Neither the words ten behoeve van den eigcnaar — (for the benefit of the owner) — 
nor the idea of the abandonment itself, justifies any such conclusion; which therefore 
Diephuis is wrong in deducing thence. (D. IV. § 301). This doubt is augmented still 
further, if we consider that the Neth. Code reproduces the art. 1477, N°. 4, of the 
Project of 1820, but not the art. 1485, the object of which was, precisely, to permit, 
in formal terms, abandonment without the consent of the proprietor. — Finally, in 
the matters of rents from land and of tithes, mutual consent is a condition required by 
art. 801. N«. 2. 
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til. That their volition (will) should be daly manifested. 

The manifestation of volition might be express or tacit. — It 
was express, when it was eflfected either by words, pronounced 
viva voce or written, or by gesture *), or other signs whether by 
themselves, or accompanied by words *). L. 38. D. de 0. et A. 
"Non figura literarum, sed oratione quam exprimunt literae, obli- 
gamur: quatenus placuit non minus valere quod scriptura, quam 
quod vocibus lingua figuratis significaretur.*' Volition might, more- 
over, be manifested by actions or by omissions *) ; and even silence 
might be equivalent to consent, in cases where the law formally 
attached to it that effect 4), or where the circumstances, in con- 
cretOy were such as to admit no other reasonable explanation »). 



») L. 29. D. de adopt. (1. 7). L. 52. § 10. I), de O. et A. I. 21. pr. D. de leg. 
in. (32). 

^) L. 58. pr. D. de her. inst. (28. 5). '^Nemo dubitat recte ita heredem nuncapari 
posse, Mc mi/ii heres eito\ cam sit coram qui ostenditur.** 

3) L. 5. D. rem. rat. hab. (46. 8). L. 95. D. acq. vel omitt. her. (29. 2). L. 2. § 
1. D. de pact. (2. 14). Art. 1094. 1475. Neth. Code. 

^) As in the case of tacitly holding over property, after the expiration of a lease: — 
^^tacitumitate utruisqae partis colonam reconduxisse videri." L. 13. § 11. I), loc. (19. 
2). L. 4. § 4. D. de prec. (43. 26). Care must be taken uot to confound with consent 
inferred from silence, certain cases in which the law admitted the existence of volition, 
although it was certain either that it did not exist, or that its existence was not neces- 
sary to produce legal effects. The L. 6. D. in qnib. caas. pig. (20. 2). expresses this 
**in praediis nrbanis tacite solet conventum accipi.*' L. 4. pr. D. eod. L. 2. § 2. D. 
sol. matr. (24. 3): **nbi non potest per dementiam contradicere, consentire qnis earn 
merito credet." Sav. Syst. III. $ 133. Keller, § 57. 

*) L. 142. D. de R. J. "Qui tacet non fatetur, sed nee utique negare videtur." — 
Thus, when we read in the canon-law, "qui tacet consentire videtur," these words can, 
by no means, be understood as expressing a general rule. (Sav. § 132 a.) — The Romans 
seem to have considered the absence or default of contradiction as equivalent to consent, 
chiefly in acts concerning the condition of persons, because of the peculiar importance 
of the matter. L. 7. § 1. L. 12. pr. D. de spons. (23. 1). L. 5. C. de nupt. (5. 4). 
L. 5. D. de adopt. (1. 7). L. 1. § 4. D. de agn. et al. lib. (25. 3.) But there were 
also other cases in which silence was equivalent to consent. L. 12. L. 16. D. de Scto. 
Maoed. (14. 6). L. 38. § 1. D. de don. i. v. et ux. — In general it may be said, 
that silence is equivalent to consent, in all cases where equity, good sense, and loyalty 
made it a dnty for him who intended uot to consent, to speak. When the publisher of 
a newspaper or a review sends me a specimen copy, and informs me that unless and 
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If volition was manifested by a means which did not expresisi 
a specific purpose, the declaration so made was called tacit >), 
but a person could protect himself from the consequences of 
such a tacit declaration, by making a declaration to the con- 
trary ^) (protestatio) ; although the latter would be of no eflfect, if 
the act against which it was directed admitted of no^ other ex- 
planation than that which was apparent, (protestatio actui con- 
traria). The consequences of a tacit declaration could be avoided, 
also, by an express reservation of rights, (reservatio), in a case 
where the act would otherwise comport, or sustain the presump- 
tion of a renunciation ^). A presumption founded upon a tacit de- 
claration of intention ceased to exist in case of violenceor of error. 



§ 55. OF THE FORM OF LEGAL ACTS *), OR TRANSACTIONS. 

By the form of legal (or juridical) acts, is meant the external 
shape in which volition or intention appears. Generally the act- 
ing parties could clothe their declaration of volition in such form 



return it he shall consider me a suhscriber, my silence in presence of such an intimation 
does not create, on my part, any obligation whatever; because it is not in the power 
of a person with whom I have no relations, to force me to speak or to act. But if, on 
the contrary, my own bookseller usually sends me books on approval, and I am in the 
habit of returning, within a certain time, those which I do not desire to keep ; he would 
have a reasonable ground for regarding my failure to retnm a book as an acceptance 
of it. The Prussian Law, P. I, Tit. 4, § 61, goes too far, in attributing to silence the 
effect of consent only in cases where an express refusal is required by law. As to the 
Austrian law, see Unger, § 85, note 25. In the United stales, he who receives a news 
paper regularly, and continues to accept it without protest, becomes liable as a subscriber. 

^) See examples in L. 69. pr. B. de leg. II; and in L. ll. § 4. B. de leg. Ill; 
Sav. § 131; Amdts, § 64. obs. S. 

3) L. 20. § 1. B. de acq. vel om. her. (29. 2). L. 84. D. de neg. gest. (3. 5). L. 1. 
§ 11. D. de agn. et al. lib. (25. 8). 

3) L. 57. pr. D. de pact. (2. 14). L. 5. D. rem. rat. hab. (46. 8). 

^) Note by the Translator. Although a large proportion of the " acts'* here 
referred to, are those performed by means of written instruments, the application of the 
word is not restricted to things so done; and the learned Author being strongly of opinion 
that I ought to employ the word ** act", and not the word "instrument", I have deferred 
to his opinion. The Dutch word is ** ReehtiAandeUngen''\ 

I. 10 
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as they might see fit to adopt. L. 1. 9. 10 *). 11. 15. C. de fid. 
instr. (4. 21). Bat, sometimes, the observation ot certain forma- 
lities was prescribed by law, and sometimes the parties themselves 
agreed to adopt a certain W The purpose of such formal- 
ities might be: I. To favour mature and calm reflection, especi- 
ally in case of important acts, which once performed were, in fact 
or by law, irrevocable ^). — II. To establish unequivocally that 
the matter had not only been arranged but concluded; not only 
discussed, but decided ^). — III. To procure, for the parties, a 
mode of proof, in the future, or in case of denegation or dispute. 
IV. To give publicity to the act *). 

The formalities prescribed by law were of various kinds. Thus, 
there were: — writing s)^ — attesting witnesses; (solemnitatis 
causa); — the preparation of the instrument in presence of a 
functionary or an administrative college «); — and finally the 
intervention of justice, especially as to acts of voluntary juris- 
diction. (Jurisdictio voluntaria) '). 

When the form to be given to the expression of volition was 
prescribed by law, otherwise than as a simple means of proof, it 



1) '^Instrumeniis etiam non inter venientibas, semel divisio recte facta non habetar ir- 
rita." — "Cam instramentis etiam non intervenientibns venditio facta rata maneat: 
conseqaenter amissis etiam, qaae intercesserant, non toUi sabstantiam veritatis placnit." 
— **Non idcirco minas in vacuam indactas praedii possessionem donationis caosa, quod 
ejus facti praetermissam instrumentnm adseveratar, banc obtinere potes." As to modem 
law, see Say. Obi. II. p. 247 et s. 

') For example, gifts between living persons. 

^) It was in this, that consisted the great advantage of the Roman form of stip- 
ulation. Sav., 1. c. p. 218. Keller, $ 57. Country-folk and cattle-merchants, and 
illiterate people generally, have still the habit of "striking hands," to mark the con- 
clusion of a bargain. 

*) For example, transcription into the public records. 

^) The signature is with us of the essence of the instrument. It was not so with the 
Romans. Keller, 1. c, n^. 1. 

>) Insinuari actis, publican apnd officium. L. 18. C. de test. (6. 23). L. 27. C. de 
don. (8. 54). "Donationes interveniente actorum testificatione conficiantnr: si quidem 
clandestinis ac domesticis fraudibus facile quidvis pro negotii opportunitate confingi po- 
test, vel id quod vere gestum est, aboleri." L. 30. C. eod. 

7) For example, adoption and emancipation. L. 1. L. 4. C. de adopt. (8. 48). L. ]. 
3. 6. C. de eraanc. (8. 49). 
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became an essential condition of the act, as constituting the sole 
valid expression of the will of the parties; and in such case the 
neglect of this form involved the nullity of the act; — unless 
the contrary resulted from some express provision '), or was ne- 
cessarily recognised by the rules of interpretation ^). Where the 
parties themselves had agreed upon certain formalities; it was 
necessary to distinguish whether they had done so before or af- 
ter the completion of the act 3). In the former case, it was re- 
quisite to seek in the contents of their agreement what had been 
their intention; for it was that which must serve as a guide. In 
case of doubt^ it was considered that if the agreed form had not 
been observed, the act was deprived of its ordinary consequences *). 
In the second case, it was presumed that the parties had desired 
simply to secure a means of proof; and there was applied the 
rule : — fiunt scripturae^ ut quod actum est, per eas facilius pro- 
bari possit; et sine his autem valet, quod actum est, si habeat 
probationem." L. 4. D. de fid. instr. (22. 4). 



J) See, for example, art. 154 of the Neth. Code. 

2) Sav. Syst. III. p. 238. Wachter, II, p. 768. Unger, II, p. 114. Windscheid, 
$ 72. By the Prussian Law (P. I, tit. 16, § 176, 184) as well as in the Austrian 
($ 1482), the condiciio indebiti is not admitted when a person has paid a debt which 
the omission of a formality had rendered non-enforceable. By Datch law the question 
depends primarily upon the notion which is formed of natural obligation. If by that is 
understood only a purely moral obligation, not recognized by the law, (and I conceive 
that such was the view of the legislator), there then arises, in the second place, the 
question for what purpose the legislator has prescribed the formality! See Regelsberger 
CivU R. Erorter. I. pag. 140. 

3) This distinction is found again in the Glossaries, ad L. 17. C de fid. instr. (4. 21) : 
'^Quum in contractu vel ante conveniunt ut scriptura inde fiat, gerentes in animo non 
prius contrahere, quam scribatur. Secus si a principio simpliciter contrahant et postea 
ad probationem fit inde scriptura.*' 

*) L. 17. C. de fid. instr. (4. 21). pr. I. de emt. (3. 23). It is thus in the Austrian 
Law § 884. By Prussian Law, P. I, tit. 5, § 117, there is a legal presumption that 
the parties who have agreed to reduce their contract to writing, have made the binding 
force of the contract to depend upon the writing. This provision is criticized by some ; 
but Keller, $ 222 B, supports it by sound reasons. See, also, Sav. Obi. II, 243; Un- 
ger, II, $ 26; Wachter, $ 107, note 11. (English Law holds most strictly to this doctrine). 
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§ 56. OF THE CONTENTS OF LEGAL ACTS. 

With respect to the contents of legal acts there existed the 
following distinctions: — I. As to the elements which were of 
their essence. II. Those which were not of their essence. 

The essential elements (essentialia; substantialia, de substantia 
negotii) were those which, by reason of prescriptions beyond their 
control, the volition of individuals could not modify, and the de- 
fault of which changed entirely the substance and the character 
of the act ^). 

Non-essential elements were. I. Natural, regular, normal (nata- 
ralia, sive de natura negotii.) Those were thus called, which the 
law considered as inherent in the nature of the thing, and which 
were, therefore, regarded as tacitly intended by the parties, bat 
in which they might, by express declaration, make such changes 
as they thought fit or desirable. (L. 11. § 1. D. de ad. emt. (19. 
1). ^Quod si nihil convenit, tunc ea praestabuntur, quae natura- 
liter insunt hujus judicii potestate*') ^). II. Accidental (acciden- 
talia) 3) ; that is such as were neither of the essence, nor of 
the nature of the act, but rested solely upon the expressed will 
of the parties. Among accidental elements an important place 
was occupied, in acts generally, by the conditions and the term 



1) Such as, the price in contracts of sale; the institution of an heir in a testament; 
and the amount of rent in a lease. L. 36. D. de contr. emt. (18. 1). L. 20. $ 1. D. 
loc. (19. 1). § 34. I. de leg. (2. 20). The Glossarists express accurately the character 
of essintial elements, when they say: "quibus deficientibus tollitur nomen ac notio.'* See 
Sav. Oblig. I. p. 18. 

') Of this number, are, for example, the rules as to who bears the risk after con- 
clusion of the sale. L. 1. pr. L. 10. D. de comm. et per. (18. 6); those relative to 
guarantee in case of eviction; L. 18, 19, 60, 68. D. de evict. (21, 2); and as to 
responsibdity in case of fault {culpd), or casualty {pasui). L. 7. § 15. D. depact. L. 23. 
D. de R. J. (50. 17). 

^) In L. 72. pr. D. de contr. emt. (18. 1), these elements are called admimcula. 
Elsewhere we find culjectio, lex contractus, clausula. See the passages cited by Schilling, 
§ 71, note h, and $ 80, i. f. As examples, we may name the Lex commissoria, the in 
diem addictio, and the pactum de retro vendendo. 
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or duration; and in testaments and donations^ by the modus or 
charge, (conditio, dies, modus). 



A. Of oonditio'ns. (Conditio). 



§ 57. THE IDEA, (notion). 



In a general sense '), a condition is a restriction incorporated with 
an act ^), the consequence of which is to make the effect of the 



^) In its broadest acceptation the word eoudUio is used to designate every clause 
which serves to define more precisely the meaning of a l^al act. Thus it is said: 
**meliorem conditionem faeere, Ojferre, admittere, sequi, abjicere" L. 1. L. 9. D. de 
in diem add. (18. 2). Thos we say, also, "stipulate for better conditions." Besides, the 
word conditio expresses as well the restriction itself as the event upon which the e£fect 
of the act depends. L. 16. D. de inj. rupto test. (28. 8). L. 87. D. de R. C. (12. 1). 
'^Cum ad praesens tempos conditio confertnr, stipnlatio non suspenditur, et si conditio 
vera sit stipnlatio tenet." Windscheid, § 86. Unger, II, § 82. Amdts, \ 66, obs. 8. 

^) Writers are by no means agreed as to the precise meaning of condition. Many 
consider it to be a elaute accessory to legal acts (Nebenbestimmnng). But it is, 
very properly, objected that this qualification of ''accessories" can apply only to those 
clauses which are added to the act without affecting its substance, — whereas, 
if the operation of the intention depends upon a condition, the very existence of 
this effect is at stake. Fitting, Archiv fur Qv. Pr. T. 39, p. 808; Unger, II, § 82. 
This objection is not met by Windscheid ($ 86, note 4), when he asks : ''must we then, 
by "accessory clause" understand necessarily, a part distinct from, and independent of, 
the declaration of volition?" I answer: Certainly not! But the error is caused by the 
fact that, in speaking of an accessory danse, we think, inevitably, and by antithesis, of 
a something principal, having an existence of its own, independent of everything else; 
whereas in the matter of conditions, the act and the condition are, in reality, so closely 
united that they form but one whole, undivided and indivisible. According to Savigny 
(Syst. Ill, pp. 99, 100), the condition, like the modus and the dies, is a restriction, 
which volition itself lays upon the extent of its own operation ; but this is losing sight of 
the fact that the condition does not merely limit the operation of volition, but actually 
renders that operation uncertain. Unger, 1. c, sees in the condition a restriction as to 
the existence of volition. "Volition," says he, "fixes itselfj (takes a fixed or deter- 
minate position); but, while it thus fixes itself conditionally, it limits its fixation (sein 
Sichsetzen) by making its fixedness (sein Gesetztsein) dependent upon the occurrence of an 
event: that is, the volition is positive, but only in a certain event; thus — I will 
in case such an event happens; — I will in case such an event does not happen," 
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Yolition or intention dependent wholly or in part, upon an exter- 
nal circomstance i). Strictly speaking, however, there is a ^condi- 
tion'' only when the effect of a legal act is suspended until the 
accomplishment or non-accomplishment of a future and uncertain 
event. "Conditions" have therefore, a suspensive power; and it 
thence results that we cannot regard as within their domain: — 
I. Those cases, in which the legal effect of an act is not de- 
pendent upon a future event, but upon a fact already existing, 
or which is accomplished at the same moment; (conditio in 
praeteritum, in praesens relata); because, then, the legal situa- 
tion is objectively certain ^), although an uncertainty purely sub- 
jective may exist in the mind of him who declares his will. 



It is as if I were to say: **I desire (or will) to take a walk, if the weather be fine; 
but, inasmach as I desire to walk only in case the weather be fine, in case of bad 
weather I desire nothing." It is evident that Unger wishes GeteUtteim to be taken as 
signifying the effect or result of volition; but, in that case, Windscheid is quite right 
in saying that it is not the volition itself, but the effect desired which is conditional: 
i. e. that the formula is not "I will, if, — that," but «I will that, — if'; and this 
remark of Windscheid's is so much the more conclusive, because the declaration of vo- 
lition restricted by a condition is far from producing no effect. The reasoning of Amdts 
(§ 66, note 2), who contradicts Windscheid, seems to me ill-founded. Volition cannot 
be in suspense. A person wills certaiu results if a condition be fulfilled, — certain 
others if the condition be not fulfilled; but, come what may, he wiUs, and it is only 
the effect which is uncertain. In fine, the chief point is, never to regard the condition 
as a thing distinct from the declaration of volition, but, on the contrary as an integral 
part of it; and this mode of regarding the matter exercises an influence impossible to 
be disregarded, — especially as to the question upon whom devolves the onus of proof. 
Unger, § 129, p. 572. I cannot, therefore, approve Windscheid, (although he has 
discerned the true character of the "condition"), when he thus again defines it: — "an 
addition to a declaration of volition." — By employing the expression which I have 
adopted in the text, this inaccurary is avoided. 

*) That is to say, a circumstance which is not identical with the volition of him 
who acts. If it is solely upon his own will that he has made to depend the effect of 
his declaration of his will (n vohm), there is no binding declaration. L. 17. L. 46. 
§ 3. L. 108. $ 1. D. de V. O. (45. 1). L. 7. pr. D. de contr. emt. (18. 1). Sav., 
1. c, p. 181, et Fitting, p. 387. 

2) L. 100. D. de v. O. (45. 1). "Conditio in praeteritum, non tantum in praesens 
relata statim aut perimit obligationem, aut omnino non differt." L. 10. § 1. D. de 
cond. inst. (28. 7). "Cum nulla sit conditio quae in praeteritum confertur, vel quae in 
praesens." 
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(L. 120. D. de V. 0. § 6. I. de V. 0. (3. 16,) "Quae enim 
per rerum naturam sunt certa, non morantur obligationeni; licet 
apud nos incerta Bint/') If he who imposes the condition has re- 
garded the event as still future, the condition is considered as ful- 
filled, if, in fact, the event has already happened, or happens at 
the same moment '); and if default has already been made, the 
condition is reputed not stipulated. L. 6. § 1. L. 10. § 1. D. 
de cond. (35. 1). L. 45. § 2. D. de leg. 11. (81). 

II. Those cases in which the event which the parties had in 
view, is in fact future, but of such a nature that it must, inevi- 
tably, happen; in which case, also, whatever may have been the 
belief of the author of the act, its effect is objectively certain 
and its fate decided in advance. L. 9. § 1. D. de Nov. (46. 2). 
"Qui sub conditione stipulatur, quae omnino exstitura est, pure 
videtur stipulari" ^). L. 18. D. de cond ind. (12. 6). L. 79. pr. 
D. de cond. (35. 1). It is equally so, in the case where a con- 
sequence has been attached to the non accomplishment of an 
impossible event. L. 7. D. de V. 0. "Impossibilis conditio cum 
in faciendum concipitur, stipulationibus obstat : alitor atque si talis 
conditio inseratur stipulationi, si in coelum non adscenderit, nam 
utilis et praesens est et pecuniam creditam continef' ^), 

III. Cases in which, under the form of condition, there has 
been inserted a clause inherent in the nature of the thing or im- 
posed by the law; (tacita conditio juris); unless it appears ^) that 



^) It was presumed, that he who disposed attached importance only to the accom- 
ph'shment of the event, without regarding the time of that accomplishment. Fitting, 
p. 318. Say. § 116 and 121. h. Arndts, § 66, obs. 5. 

2) By Prussian Law (Part. I, Tit. IV, § 1 27) a clause of this kind is considered as a term. 
It might be said, regarding only the intention of him who imposed the condition: '^Li- 
cet ad conditionem committi videatnr, dies tamen superest." (L. 8. J), de V. O.). Ac- 
cording to French and Dutch law the act is pure and simple. Art. 1168 Code Nap., 
and art. 1289 Neth. Code. 

') There is an exception, when a person is to execute a bequest if he abstain from 
an act impossible or immoral. In this case the bequest lapses, as poenae nomine reUctum. 
$ 36. J. de leg. L. un. C. de his quae poen. nom. (6. 41). Sav. Ill, p. 176. Arndts, 
Beitrage, I, p. 172, note 13. 

*) Fitting and Unger consider that it is in the pow er of the will (volition) to trans- 
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it was intended to impose a restriction legally possible, but which 
is not always met with. L. 99. D. de cond. ^Gonditiones extrin- 
secus non ex testamento yenientes^ id est: qoae tacite inesse vi- 
dentuT; non facinnt legata conditionalia/' L. 22. § 1. D. qoando 
dies leg. (36. 9). L. 68. D. de jur. dot. (23. 3). L. 21. D. de 
cond. (35. 1). L. 19. § 1. L. 69. D. de her. inst. (28. 5). "Non 
solum fignram sed vim qnoqne conditionis continere.'' 

In all these cases, modifications, though expressed as conditions, 
lack the power of rendering the eflfect of the act uncertain ; but they 
partake, nevertheless, to some extent, of the nature of a veritable 
condition; especially inasmuch as they also annul acts, which by 
reason of form or substance, do not permit the addition of any 
condition whatever. L. 77. D. de E. J. L. 51. § 2. D. de acq. 
vel om. her. (29. 2). "Sed et si quis ita dixerit, si solvendo he- 
reditas est^ adeo hereditalem, nulla aditio est." 



§ 58. OF DIVERS KINDS OF [COPIDITIONS. 

There were: 

I. Affirmative conditions, (In Dutch slellige; in German beja- 
hende); — or negative conditions, (Dutch ontkennende; German 
verneinende) ; — according as the eflfect of the act was depen- 



form every condition styled Juris into a veritable condition; but that it is presumed 
(chiefly in matter of testaments) that he who has imposed such a condition has not in- 
tended to attach thereto special consequences. This opinion is, rightly, combated by 
Windscheid, $ 87, note 8 ; and by Amdts, § 66, note 10. In the first place, it is con- 
tradicted by L. 99. D. de cond. and L. 12 D. de cond. inst. (28. 7). In fact, if it 
were the toill ^hich decided, and if it were a question only of an interpretation of facts, 
the law last cited would not contain the words ^frustra adduntur" which would be very 
inaccurate ; and if it were desired to rely upon a presumption, it would be, in any case, 
much more reasonable to suppose that the author of the declaration had not intended 
to say something superfluous, than to presume the contrary. Substantially, it seems to 
me, that the will, however powerful, cannot have the faculty of treating as uncertain 
that which is made objectively certain by the law, and thus bringing right into collision 
with right. See, as to the conditiones juris, Archiv. fur Civ. Prax. Tom. 54 p. 108. 
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dent upon the occurrence or non-occurrence of an event. L. 7. 
pr. L. 67. D. de cond. (35. 1). L. 7. D. de V. 0. (45. 1). 

II. Potestative, casual, and mixed conditions (potestativae, 
casualeSy mixtae, ^quarum eventns ex fortuna vel ex honoratae 
personae voluntate, vel ex utroque pendeat"). L. un. § 7. 

C. de cad. toll. (6. 51). L. 4. D. de her. inst. (28. 5). The 
potestative condition was one, the fulfilment of which depended 
entirely upon the will of him who was conditionally called upon 
to acquire a right. The casual condition was that which was in 
no way dependent upon his will '). The mixed condition was 
that which was dependent partly upon bis will, and partly upon 
external circumstances. 

If the condition whether suspensive or determining, (precedent 
or subsequent), which was attached to an act, caused the opera- 
tion of the obligation to depend upon the mere will of the obligor, 
such a declaration of volition was not valid either between living 
persons nor for instruments to take effect in case of death 2); 
but it was otherwise where the condition imposed did not depend 
merely upon the will of the obligor, but upon an act which it 
was in his power to perform or not; for in that case there was 
an eflScient obligation. L. 8. D. de 0. et A. (44. 7). ''Sub hac condi- 
tione si volam, nulla fit obligatio, pro non dicto enim est, quod 
dare, nisi velis, cogi non possis.'* L. 17. L. 46. § 3. L. 108. § 1. 

D. de V. O. L. 13. C. de contr. emt. (4. 38). L. 13. D. de leg. 
II. (31). ^Si ita legetur, heres dare damnas esto, si in capitolium 



^) This is the proper form of expression. In fact, the condition styled '^casual" may 
be dependent npon the will of a third party. If A covenants to do something, on con- 
dition that C shall do something else, the condition is potestative for C, and casaal for 
A. Wachter, II, § 92, note 2. Unger, $ 82. The Code Nap. (art. ] 170), includes under 
the denomination of condition potestative, the condition which depends apon the will of 
hiw who is hoond. 

^ It is necessary, however, in such case, to ascertain, clearly, if it isaqnestionofthe 
purely arbitrary will of the obligor, or whether it has not been intended rather to re- 
serve to him the faculty of judging and appreciating, — freely it is true, but never- 
theless equitably. L. 7. pr. D. de contr. emt. (18. 1). L. 75. pr. D. de leg. I. L. 11. 
$ 7. D. de leg. III. L. 46. pr. et $ 8. D. de Edeicomm. lib. (40. 5). 
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non adscenderit; utile legatnm est, qoamyis in potestate ejus sit 
adscendere vel non adscendere'' '). 

III. Conditions precedent or suspensive, and conditions subsequent 
or determinant; ^negotium conditione suspenditur, sub conditione 
resolvitur/' L. 1. D. de leg. comm. (18. 3). The suspensive con- 
dition adjourned the effect of the act until an event should happeui 
and the act itself was, moreover, conditional. The subsequent or 
determining condition, rendered the extinction, or withdrawal, of 
a right already established dependent upon some future and un- 
certain event ; and in this case the legal act produced immediately 
all its effects, and the position was at first plain and simple; — 
but it was uncertain (and the uncertainty went no farther), whe- 
ther the situation thus established would continue to subsist ^). 
"Purum negotium, quod sub conditione resolvitur.'* L. 2. D. de 
in diem add. (18. 2). L. 2. § 4. D. pro emt. (41. 4). 



§ 59. OF THE TOTAL OR PARTIAL EXCLUSION OF CONDITIONS. 

There were acts to which no sort of condition could be attached, 
under pain of nullifying those acts themselves ^). Other acts ex- 



*) This difference between that which depends npon the mere will of the obligor, and 
that which is dependent npon an act in his power to perform or not to perform, has 
been maintained by the Prossian law (Partr I, Tit. IV, § 108) and by the Neth. Code 
(ait. 1292). The Ck)de Nap. art. 1174, has lost sight of it. See, also, Windscheid, $ 93. 

') Strictly speaking, every condition is suspensive, since it always suspends either the 
operation or the annulment of the effects of the act. Thibaut, Civ. Abhandl. n°. 17. 
Wachter, § 92, n^. 9. Windscheid, § 86, note 6. ArndU, § 67, note 2. The inaccurate 
wording of art. 1181 of the Code Nap., (copied literally in art. 1800 Neth. Code), has 
already been censured by more than one French writer. See, among others, Maroad^, 
as to this article. 

3) It is thus, also, besides the cases provided for by L. 77. D. de R. J., that no 
condition could be annexed to dative tutorship; nor yet by the guardian to the autho- 
risation which he gave; nor to the establishment of a servitude. L. 6. § 1. D. de 
tut. (26. 1). L. 8. D. de auct. tut. (26. 8). L. 4. D. de Serv. (8. 1). The motives of 
this prohibition are developed by Fitting (1. o. p. 840), in a manner somewhat too 
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eluded certain specified conditions ^) ; others, again, only conditions 
subsequent or determinant ^). L. 77. D. de R. J. "Actus legi- 
timi; qui recipiunt diem vel conditionem; veluti emancipatio; ac- 
ceptilatiO; hereditatis aditiO; servi optiO; datio tutoris^ in totum 
yitiantur per temporis vel conditionis adjectionem. Nonnumquam 
tamen actus suprascripti tacite recipiunt, quae aperte comprehensa 
vitium afiferunt/* Fragm. Vat. § 329. "Sub conditione cognitor 
non recte datur non magis quam mancipatur aut acceptum vel 
expensum fertur, nee ad rem pertinet, an ea conditio sit inserta, 
quae non expressa tacite inesse videatur." 



§ 60. OF THE FULFILMENT OF CONDITIONS. 

The affirmative condition was regarded as fulfilled, {exisiit 
conditio)^ when the event which was in view had been realised 
in the manner desired and intended by him who had imposed 
the condition. L. 19. pr. D. de cond. "In conditionibuS; primum 
locum obtinet voluntas defuncti, eaque regit conditiones" ^), 



subtle, but sabstantially correct. He shews, very clearly, that the conditions in praete- 
ritum ei praesens relaiae were comprised in the prohibition. L. 51. ^ 2. D. de acq. 
vel. omitt. her. (29. 2). Windscheid, § 95, note 2. Of the cases enomerated in the 
Roman law, the Dutch law has, retained that which excludes all conditions in the accep- 
tance of an inheritance and has applid the samernleto the acceptance of a bill of exchange. 
Compare, art. 677 and art. 120 of the Netherlands Commercial Code. As to the 
Austrian law, see Unger, § 82, note 116; as to Prussian law. Part. I, Tit. IX, §394j 
and as to the French law, Marcade, on art. 774 Cod. Nap. See also Von Scheurl. Zur 
Lehre von den NebenbestemmuDgen bei Geschafteu (Erlangen 1871) pag. 3. 

*) For example, in instituting an heir, the conditions termed eapiatoriae, and those 
which render the effect dependent upon the volition of a third party, are prohibited. 
L. ^2.-^ D. de cond. L. 70 and 71. D. de her. inst. (28. 5). In the institution of an 
heres suus, all conditions non potestative and all impossible conditions were excluded. 
L. 15. D. de cond. inst. (28. 7). L. 4. C. de inst. et subst. (6. 25). 

^ Particularly in the institution of an heir: "cum semel heres exstiterit, non potest 
adjectus efiicere, ut qui semel heres exstitit desinat heres esse." L. 88. D. de her. inst. (28. 5). 

3) Applications of this principle may be found in the Laws 2, 10, II, C8, 76, 78, 
$ 1, 91, 10 pr. D. de cond.j and in L. 7. C. de inst. et subst. (6. 25). Art. 1175 
Code Nap. Art. 1293 Neth. Civ. Code. 
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The negative condition was considered to be fulfilled, when 
the event which was not to happen had not taken place or had 
become impossible *)• I^- 115* § 1 ^^d 2. D. de V. 0. (45. 1). 
In the matter of testaments ^) the cautio Muciana was introduced 
in favour of those who were to profit by a negative potestative 
condition. L. 7. pr. L. 73. L. 103. 106. D. de cond. 

Sometimes a condition which was not fulfilled was reputed or 
assumed to be so, in virtue of a fiction. This was the case: 

I. When he for whose interest it was that a condition should 
not be fulfilled, had, deliberately, eluded or prevented its fulfil- 
ment, contrary to the intention of him ') who had imposed it. 
"Jure civili receptum est, quoties per eum cujus interest, condi- 
tionem non *) impleri, fiat quominus impleatur, perinde haberi 
ac si impleta conditio fuisset." L. 161. D. de E. J. (50. 17). L. 
24. L. 81. § 1. D. de cond. (35. 1). L. 5. § 5. D. quando dies 
leg. (36. 2). L. 3. § 9. D. de cond. c. d. c. n. s. (12. 5). L. 85. 
§ 7. D. de V. 0. L. 50. D. de contr. emt. (18. 1). 



1) When the negative condition was to be fulfilled within a specified time, it was always 
necessary, — if it was potestative, — to wait till the time had elapsed. '^Licet ad conditionem 
committi videator, dies tamen snperest." L. 8. D. de V. O. Bonellas ad h. 1. Averanius, 
II, 21, n°. 2). This principle is disregarded by the French and Dutch Codes. Art. 1177 
Code Nap., and art. 1295 Neth. Code. 

*) It is otherwise as to contracts. $ 4. I. de V. O. The Austrian Code, § 708, in 
all cases of negative conditions, assimilates the person called to acquire a right, to a 
fiduciary heir. Unger, IT, § 82, note 45. It is surprising, that neither the French nor 
the Dutch Law has provided for this case. The Neth. Project of 1820 regulated it, in 
art. 1718. 

^) L. 88. D. de stat. lib. "Non omne ab heredis persona iuterveniens impedimentum 
statulibero pro ezpleta conditione cedit, sed id duntaxat quod impediendae libertatis fit." 
Sav. Ill, p. 141. Wachter, § 93, note 5. Unger, § 82, note 88. Amdts, § 69. The 
Prussian law, P. I, tit. 4, § 105 is conceived in the spirit of the Roman law. As to 
Austrian law, see Unger, 1. c. note 87. The French and Dutch legislators have gone 
farther. Art. 1178 Code Nap., and 1296 Neth. Civ. Code. See Diephuis, T. VI, $ 157. 
The Project of 1820 required that the interference by way of prevention should have 
been deliberate. (Art. 2240). 

^) As to the text of this passage, see Sav. Ill, p. 140. g; Amdts, § 69, obs. 1. 
The words: *^Alicujus interest conditionem mpleri" cannot be made to signify, as Van- 
gerow would wish: '^The interests of some one are attained by the fulfilment of the 
condition;*' but rather: "He profits, he derives an advantage, from the failure of fulfilment." 
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II. When the person on behalf of, or for the benefit of whom 
the condition had been imposed; had prevented its fulfilment >); 
always provided, however, that it was not evident that the will 
of the party who had imposed it had in view an efiective fulfil- 
ment ^). L. 11. L. 23. D. de cond. inst. (28. 7). L. 14, 31, 78. 
D. de cond. (35. 1). L. 34. § 4. D. de leg. II. (31). L. 1. C. 
de don. quae sub modo. (6. 45). L. 54. § 2. D. de leg. I. (30). 

III. When a slave, conditionally enfranchised ^), was preven- 
ted, by circumstances accidental and independent of his voli- 
tion, from fulfilling the condition. This fiction, founded solely 
upon the desire as far as possible to favour liberty, could be 
extended to no other case *). L. 94. D. de cond. (35. 1). 
L. 3. § 8. 10. 11. L. 4. § 5. D. de stat. lib. (40. 7). L. 19. 
L. 28. pr. L. 20. § 3. D. eod. "Constituto potius jure quam ex 
testamento ad libertatem pervenit.'' 



1) The reading ^eonditionem impleri,** in the L. 24, D. de cond. (35. 1) may be in- 
terpreted in this sense, as had been already been observed in the Glossary, ad h. 1. 

^ It is, therefore, here again a question of interpretation of intention. Hence the 
word plerumgue, in L. 23. D. de cond. inst. (28. 7). This fiction is not recognized, in 
either the Prassian law, (Part. I, tit. 4, $$ 112, 113, and Koch apon these sections), 
or the Codes of Austria (art. 699), France, or the Netherlands. 

^) Savigny, p. 143, restricts this fiction to mixed conditions. But this is wrong. See 
L. 19; L. 3. § 10; L. 28. D. de stat. lib. (40. 7). "Favor libertatis eo rem perduxit, 
ut respondeatur expletam conditionem, si per eum cui data esset, non staret, qnominns 
expleretur." 

*) Windscheid, § 92, goes too far, in maintaining that in the case of wills the con- 
dition was always regarded as fulfilled, if he upon whom it imposed the performance of 
an act had done all that seemed necessary to its execution. The passages which he cites 
refer only to the second fiction. (Amdts, § 69, obs. 3). Moreover, it was necessary, always, 
by application of the maxkn *^voluntas regit eonditiones" to ascertain whether he who 
had imposed the condition intended to exact its efiective execution, or if he intended 
that the simple intention of fulfilment, on the part of the person upon whom the exe- 
cution devolved, should suffice. In this way, may be explained the apparent contradiction 
between L. 23, $ 2. D. ad L. Aquil. (9. 2), and L. 54, \ 2. D. de leg. I. (30). Puchta, 
Vorles. $ 60, note 1; Windscheid, 1. c. note 8. The reading suggested by Savigny, of 
the last cited law, — moruy instead of mart — is iLadmissible, first, because of the 
strange signification which must be given to the word mora, and secondly, because 
Pomponius would not have invoked the innocence of the legatee, but rather the obstacle 
designedly interposed, by the sole person by whose intervention the condition might and 
ought tu be realized. Sec Von Scheurl. o. c. p. 166 and pag. 174. 



158 



§ 61. OF THB EFFECTS OF A CONDITION, WHEN IT IS IN 
SUSPENSE, WHEN IT IS UNFULFILLED, AND WHEN IT 

IS ACCOMPLISHED. 

So long as it is uncertain whether a condition will be fulfilled 
or not, the legal consequence which has been made to depend 
upon this circumstance is equally uncertain. Thus, in the case of 
a suspensive condition, it remains uncertain if the legal act will 
produce the intended effect. (Conditionalis contractus, conditionalis 
institutio legatum vel fideicommissum conditionale). Yet, although 
there may be uncertainty as to the result, and that it may be 
possible, that the person intended eventually to acquire the right 
may be disappointed, it is not the less true, that, from the pre- 
sent instant there exists a germ which the Law takes under its 
protection '), and of which (especially in agreements between living 
parties) it assures the transmission to the heirs 2), if the condition 



1) Thus, he who is coDditionally bound, has no longer the right, by his act, purposely 
to obstruct the fulfilment of the condition. Thus, he may, in certain cases, be compelled 
to find sureties, (L. 1, L. 3, L. 5, § 2, D. ut leg. (36. 3). L. 13, § 5, D. de pign. 
(20. 1), — or to allow him in whose favour he is bound, to take measures to guarantee and 
protect his eventual rights. L. 40. D. ad leg. Aquil. (9. 2). L. 6. pr. D. quib. ex cans, in poss. 
(42. 4) ; L. 4. D. de Sep. (42. 6) and thus, again, a conditional obligation may be the object of 
a renewal of debt (novatio), of a guarantee or of a pledge. G^j. Ill, § 179. § 3. 1, quib. mod. 
toll, oblig. (3. 20). And thus, finally, the law forbids the enforcement of claims (debts) 
the demanding of which would be contrary to the purpose of the condition. L. 36. D. 
de R. C. (12. 1). L. 80, L. 83. D. de jur. dot. (23. 3). lu conclusion, it may be said 
that if he who owes subject to a condition, is not yet absolutely indebted, he is, 
nevertheless liable; and that he who is called eventually to acquire a right, has, in 
truth, as yet, only a hope, but still not a hope built merely upon the sand, but rather 
founded upon a legal title. Wachter, T. II, p. 697; Windscheid, $ 89; Amdts, $ 70 
obs. 4. — For the Netherlands law, see art. 1298 Code Civil, and art. 779 Commercial 
Code. I add, further, that what is due in virtue of a conditional obligation constitutes 
nn acquired (vested) right, inasmuch as it escapes the action of any new legislation, 
effected subsequently to the act creating the condition. Me\jer, Quest. Transit., p, 15, 
Ed. de Pinto. Von Scheurl. o. c. p. 79 et p. 120. 

^ In testaments, the personal character of the gift is opposed to its transmissibility. 
L. 5, pr. et § 2, D. quando dies leg. (36. 2). L. 18. D. de R. J. L. 27, pr. D. qui 
<Bt a quib. manum. (40. 9). It is this which causes Ulpian to say, in L. 42, D. de O. 
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should not have been fnlfiUed until after the death of the 
eventual claioiant. § 4. I. de V. 0. ^Ex conditionali stipulatione, 
spes est debitum iri; eamque ipsam spem in heredem transmitti- 
mus^ si prius quam conditio existit mors nobis contigerit/' L. 54. 
D. de V. S. (50. 16). "Conditionales creditores dicuntur et hi, 
quibus nondum competit actio, est autem competitura : vel qui 
spem habent ut competat.'' L. 16. D. de inj. rupto test. (28. 3). 
L. 8. pr. D. de per. et comm. (18. 6). L. 2. § 5. D. de don. 
(39. 5). L. 9. § 1. D. de jur. dot. (23. 3). If it be a question 
of a determining condition, it is uncertain, while that is in sus- 
pense, whether the situation created by the act to which the 
condition is annexed, will continue or not, to subsist irrevo- 
cably. The contrary is still possible, but until the change be ef- 
fected, this mere possibility exercises no influence, and the act 
exerts all its effects *). L. 2. § 1. L. 15. pr. D. de in diem 
add. (18. 2). L. 4. § 3. eod. "Pure vendito et in diem addicto 
fundo, si melior conditio allata sit, rem pignori esse desinere, si 
emtor eum fundum pignori dedisset; ex quo colligitur, quod em- 
tor medio tempore dominus esset, alioquin nee pignus tenere.'^ 

When it has become certain that a condition will not be ful- 
filled, (deficiente conditioned it is also certain that the intended 
legal eflFect will not be produced if the condition is suspensive, 
or will not be destroyed if it is determining. L. 3. pr. D. de 
peric. et comm. "Quodsi defecerit conditio, nulla est emtio sicut 
nee stipulatio." L. 37. D. de contr. emt. (18. 1). § 4. I. de emt 
et vend. (3. 23). 

When the condition is fulfilled, all uncertainty ceases. Conse- 
quently, if the condition be suspensive, the legal act, being no 
longer obstructed, produces its full effect. It is only then, and in 
that sense, that it constitutes a negothim perfectum, L. 8. D. de 
per. et comm. (18. 6). But this is not all! In more than one 



et A.: ''Is cai sab conditione legatam est, pendente conditione non est creditor; sedtoni 
cnm exstiterit conditio, quamvis eum qui stipnlatus est snb conditione, placet etiam pen-^ 
dente conditione creditorem esse." See arts. 1040 and 1179 Code Nap.; arts. 1044 and 
1297 Neth. Civ. Code. 

») Art. 1183 Code Nap ; art. 1301 Neth. Code. 
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• 

respect, the suspensive condition; once fnlfilled, has a retro-active 
effect; as if the conditional provision had received its entire com- 
pletion from the moment when it was made >); and the gronnd 
of this retrospective operation is that the fulfilment of the con- 
dition does not create the provision, but simply removes the un- 
certainty which surrounded it; and that therefore it is appropriate 
to say, — "Est hoc ex his quae post factis, in praeteritum quid 
fuerit declarent;' L. 98. § 3. D. de soL (46. 3). L. 8. pr. D. de 
per. et comm. L. 11. § 1. D. qui pot. in pign. (20. 4). "Cum 
enim semel conditio exstitit, perinde habetur, ac si illo tempore 
quo stipulatio interposita est, sine conditione facta esset.^' Gains, 
in. 146. "Idque ex accidentibus apparet, tanquam sub conditione 
facta cujusque venditione an locatione." L. 26. D. de Stip. Serv. 
(45. 3). L. 16. D. de sol. (46. 3). L. 27. D. pro soc. (17. 2). 

The most important effect of this retro-active operation iS; that 
in the case of a conditional obligation, the claim is considered as 
established from the moment of the conclusion of the agreement ^), 



1) As to this retro-active operation of the suspensive condition and the reasons which 
justify it, see Unger, $ 82, note 59, who discusses the question thoroughly and observes 
very justly that, — the formula for indicating the will of him who imposes a suspensive 
condition is not: "I desire to will then — (ex gr. — I wish to buy then; — I desire 
tAen to convey the property; — 1 desire tAen to constitute a legatee) if; — but I desire 
to have mUed — to have bought, to have conveyed, to have coDstituted, — if" — 
The Prussian and Austrian codes do not speak of this retro-active effect; but the French 
Code, art. 1179, and the Netherlands Code, art. 1297, recognize it. The retro-active effect 
of the condition has been disputed by Eisele Arch, fiir Civ. Prax. T. 50 pag. 253 but 
defended by von Scheurl. o. c. p. 192 who justly observes. ^Doch is der Aufschub des 
wirklichen Eintritte jenes Rechtserfolges nicht seine eigentliche Absicht, sondern etwas, 
dass er sich nur gefallen lasst und gefallen lassen muss — ^ Darum liegt die Aufhebung 
der Folgen des von ihm in der Thab nicht beabsichtigten Aufschubs der verwirklichung 
wiridich in seinem willen." Von Scheurl considers the L. 8 pr. D. de comm. et peric 
(18. 6) as a very strong proof of his meaning. 

') It follows, thence, that the debtor is responsible, pendente conditione, for his firaud 
and his fault. But it is obvious that the conditional debt is due only after fulfilment of 
the condition; so that it is only from the moment of such fulfilment that any prescrip- 
tion, (limitation by lapse of time) could commence; and the fruits produced in the in- 
terval belong to the debtor. See Wachter, II, p. 708; Vangerow, I, p. 143; linger, 
5 82, note 69. For the Netherlands law, see, as to prescription, -^ (limitation by lapse of 
time) art. 2027 of the Civil Code; and as to fruits, Opzoomer upon art. 1297, and 
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and that in case of a conditional delivery the property is regarded 
as having been transferred at the moment of delivery ^). L. 144. 
§ 1. D. de R. J. (50. 17). L. 69. § 1. D. de leg. I. (30). L. 
11. § 1. D. quemadm. serv. amitt. (8. 6). L. 105. D. de cond. 
(35. 1). Nevertheless, this retro-active eflFect is derived solely 
from the will of the parties, who may at once dissent therefrom, 



Diephois, T. VI, $ 176. Both these authors have neglected to consider whether, — even 
admitting the retro-active operation to its fullest extent, — it woold necessarily thence 
resolt that the debtor wonld be required to restore the fruits. The debtor is not bound 
to paiy until after fulfilment of the condition, and there is no general rule of law, in 
virtue of which the debtor can be compelled, even where the debtis due, ifhe be not in im^r^, 
to restore the fruits which he has gathered ; and a fortiori, he cannot be so compelled in the 
case now in question. Moreover, as Wachter justly observes, this obligation to account for 
fruits collected pendenie conditione, would scarcely be in accord with the intention of 
the parties. Here again, we must recognize the sagacity of the author of the Netherlands 
project of 1820, who says, in urt. 2226: ''The fruits of the thing which forms the 
object of an obligation, can be exacted only from the moment when the obligation to 
pay the debt exists by reason of the fulfilment of the condition ; unless the contrary re- 
sults from the will of the legislature or the contracting parties." 

Vangerow, I. p. 144, and Fitting, whom he quotes, contest this point, on the 
ground that, in general, every suspensive condition contains also a limit and that this 
limit has an entirely different effect as to obligations, from that which it has as to 
delivery, where the acquisition itself is suspended. 

1 cannot approve this reasoning. In fact, if it is true, as Vangerow himself admits, 
that the intention of parties must be considered, it seems that nothing is more natural 
than to admit that he who delivers something under a suspensive condition, desires that 
the ownership be transferred from that moment, in case the event which he has in view 
subsequently happens. In the case of obligations, it is quite as natural that the debt 
should not become due until the fulfilment of the condition, because it is only then that 
the debtor can and ought to perform the act to which he is bound ; and that, consequently, 
it is only then that the right is exercised; while in the transfer of property all has 
been actually terminated at the very moment of delivery. The passages cited by Vangerow 
do not, in any way, sustain his opinion; which, moreover, is formally contradicted by 
L. 8. D. de R. C, of which his arguments vainly endeavour to diminish the effect. Be- 
sides, if the retro-active operation is not admitted, it becomes impossible to explain why 
it is that real rights established in the interval over the thing, by the owner, are an- 
nulled on the fulfilment of the condition. The rule : *^Nemo plus Juris transferre potest 
quam ipse kabet" doea not apply in this case; for the then proprietor was quite at libeAy 
to dispose of his property, and the party eventually entitled had only a right of personal 
action against the debtor, in order to obtain the property free from all charge, — an 
action in no way concerning the third party who had acquired a real right. When, at 
length, Vangerow relies upon the adage : ^resohtto Jure eoncedentis resokniur Jus eon- 

I. U 
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by declaring^ expressly or tacitly, a contrary intention >). Bnt 
eyen if they have not done so, it is only according to the state 
of matters at the time of the event, that it mnst be decided 
whether the elements objectively necessary, and indispensable to 
the effect of the act, exist; and it is by reason of this, that the 
conditional obligation expires, if, pendente conditione, the thing 
has accidentally perished ^). L. 8. pr. D. de per. et comm. (18. 6). 
L. 10. § 5. D. de jur. dot. (23. 3). L. 14. D. de Nov. (46. 2). 
As to the subsequent or determining condition, its accom- 
plishment cancels the effects of the act as completely as if it 
had never existed. ^Ut si ad diem pecuniam non solvisset, res 
inemta fieret,'' ^ut si ex die pecunia omnis soluta non esset, — 
invendita essent"). L. 10. pr. et § 1. D. de resc. vend. (18. 5). L. 2. § 
3^ 5. D. pro emt. (41. 4). — Hence the following corollaries: 

I. If none of the parties had given effect to the agreement con- 
cluded subject to such a condition, the fulfilment of that condition des- 
troys all power of exacting the performance of the agreement. 

II. If the agreement has been already performed, he who in 
virtue of that performance has received something, is bound to restore 
what he has received* or, if he has, by his own act, rendered it im- 
siposble to make restitution, — or if he has neglected or injured 
the thing to be restored, — he may be compelled to pay damages. 

He is bound, also, to restore the fruits, and all other benefits 
which he has, during the interval, derived from the thing; the 
effect of the condition subsequent being to place things and parties in 
the same position as if the legal act had never taken place ^). 
L. 4. pr. D. de leg. comm. (18. 3): L. 5. D. eod.; L. 4. § 4; 



eessum" he loses sight of the fact that this principle applies only to the annulment ex tune, 
while, according to his opinion, the annnlment, in case of delivery, would take place only ex nunc. 

1) Unger, 1. c, note 71, teaches the contrary and cites L. 78. pr. D. de V. O. and 
L. 40. D. de stip. serv. (46. 3) ; but in both these fragments it is a question of persons 
whose will has not the power arbitrarily and purposely to withdraw their acquisitions 
from those under whose control they are placed. In truth, the question is of little prac* 
tical importance, from the moment when it is admitted that the parties can, even tacitly 
combine a limit with the condition. 

2) Wachter, p. 710. Unger, § 82, note 68. 
»} Wachter, p. 718. Amdts, § 71, obs. 5. 
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L. 16 D. de in diem add. (18. 2). We again find^ then, here, the same 
retroactive force (resoliUio ex tunc) as in the case of a suspensive con- 
dition and foanded on the same principle ; which is that fulfilment of 
the condition only puts an end to an uncertainty^ and by no means 
creates a really new state of things '). Thus, if one had assigned 
something to another^ subject to a subsequent condition, the as- 
signor had the right to recover it, not only from him who had 
received it, or his representatives, but against any holder; and 
all real rights thereto which the possessors might have acquired 
in the interval were absolutely annulled by the fulfilment of the 
condition *). L. 41. pr. D. de R. V. (6. 1). L. 29. D. de mort. 
causa don. (39. 6). L. 4. § 3. D. de in diem add. (18. 2). "Pure 
vendito et in diem addicto fundo; si melior conditio allata sit, 
rem pignori esse desinere, si emtor eum fundum pignori dedisset ; 
ex quo colligitur, quod medio tempore dominus esset; alioquin 
nee pignus teneret^'. It was, also, of little importance as to the 
retroactive eflfect, whether the fulfilment of the condition (sus- 
pensive or determining), had or had not been in the power of 
the conditional debtor ^)\ since, in neither case, had the debtor 



Uager, \ 82: '^Ue who declares his will in this sense: I desire, — for example, to 
have bought, or to have conveyed the property, — if a certain event does not occur, 
declares thereby at the same time, that he disires not to have purchased, or not to 
have conveyed the property, if the event does occur." This is also the doctrine of the 
Ck)de Nap., arts. 1183, 2125; and of the Neth. Code arts. 1215, 1301. The Prussian 
Law recognises the determining effect only ex nunc, and adds, moreover, important re- 
stricUons as to the jura in re. Pr. L. R. Part. I. Tit. IV, s. 115. Tit. 19. \ 33. As 
to the Austrian Law, see Unger, 1. c. 

^ If, on the contrary, it wis agreed, by means of a pactum adfectum, to conclude 
a new agreement, having a tendency opposed to that of the original convention, there 
existed in that case, only a personal right of action to enforce execution of the accessory 
clause, and there can be no retroactive effect. Sav. Syst. III. p. 155. 

*) This point is still in dispute. See Sav. Ill, p. 15, and the enumeration of authors 
by Windscheid, § 89, note 15. — The passages upon which the partisans of the contrary 
opinion rely, do not, however, sustain their doctrine. Thus, the L. 3. D. quib. mod. 
pign. solv. (20. 6), refers not to a condition potestative, but to a condition dependent 
upon the mere wiU of the purchaser; (Windscheid, Archiv. fiir Civ. Pr. 35. p. 54); 
and besides, this law may have been founded upon the apprehension of collusion be- 
tween the buyer and the seller, the first of whom in order to elude, after a long lapse 
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the right to act or despose arbitrarily, but could only so act that 
the condition should not be fulfilled. 



§ 62. OF SUCH CONDITIONS AS ARE IMPOSSIBLE; IMMORAL, IN- 
COMPREHENSIBLE, ABSURD, OR PURPOSELESS. 

A condition was impossible, when it was certain, from the 
moment of its imposition, that it could never be fulfilled ; whether 
because it was contrary to the laws of nature, or contrary to 
positive law. (a condition naturally or legally impossible). Paulus, 
III. §4. b. ^Conditionum duo sunt genera; aut enim possibilis est, 
aut impossibilis. Possibilis est, quae per rerum naturam admitti po- 
test; impossibilis quae non potest: quarum ex eventu altera exspec- 



of time, giving the security which he had promised, would have simply to pretend that 
the thing had displeased him and that he had restored it to the vendor. The Glossa- 
ries, indeed, have suggested this explanation: "quia in arbitrio debltoris non debet 
esse, sitne res ubligata nee ne." Nor do the L. 4 D. qaae res pign. (20. 3). or the 
L. 11. pr. et § 2. D. qui pot. in pign. (20. 4); prove anything more in favour of our 
adversaries. They do not relate to conditional obligations, bat to cases where no obliga- 
tion existed. Wachter, § 94, note 22. Finally, the L. 9. § 1. D. qui pot. in pign., 
cited among others, hy Arndts, § 71> must also be taken as referring to a case of the 
same kind; and this is what the Giossarists had already felt, in commenting the words 
"invito debitore impleri non possit" by "ut puta si tibi nnmeratum fuerit; invitus enim 
debitor non co^itur nummos a creditore accipere''. Arndts objects that the agreement 
"nisi emtori displicuisset," did not prevent the vendor from being bonnd; — but this 
objection is unfounded, because every thing here, depends solely upon knowing whether 
the purchaser, as such, could eventually be constrained to fulfil the condition. If not, 
the thing would return to the vendor solely in virtue of the present declaration of the 
purchaser; and there could be no question of retrospective operation. It is with good 
reason that Windschcid (§ 89, n°. 16) observes that the in cUern addictio and the lex 
commissoria, both contain conditions which cannot be fulfilled against the will of the 
buyer, {quae invito debitore impleri nequit), but which are, nevertheless, retroactive; and 
the circumstance (from which Arndts seeks to derive an argument), that the buyer may 
be prohibited by want of money, is utterly unimportant in regard to the question 
of law. The doctrine which we defend is evidently adopted in the Dutch law, as is shown 
by Opzoomer*s comments upon art. 1297, n^. 1, of the Civil Code. 
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tatur altera submovetur." L. 137. § 6. D. de V. 0. (45. 1). L. 
72. § 7. D. de cond. et dem. (35. 1). It is indiflferent whether 
the impossibility be absolute, or simply relative as being the result of 
accidental circumstances. L. 6. § 1. D. de cond. et dem. (35. 1). 
L. 45. D. de her. inst. (28. 5). L. 26. § 1. D. de stat. lib. (40. 
7). L. 6. D. de cond. inst. (28. 7). Moreover, the condition might 
be impossible either vositively or negatively '), accordingly as it 
referred to the case of an event which could not happen, or to 
the non -occurrence of an event which must inevitably happen. 
By the nature of things, the legal act which is made to depend 
upon fulfilment of an impossible condition, can have no effect. 
It is certain, indeed, that he who wills only on condition that 
something impossible shall happen, does not really will at all ^). 
This doctrine has been admitted as to conventions, (agreements) 
but as to testamentary acts, preference has been given to the 
opinion of the Sabiniens, who consider the suspensive condition 
impossible as unwritten: an opinion of which we may say, with 
Gains: (III, § 11): "vix idonea diversitatis ratio reddi potest" *). 



1) Arndts, (Beitrage, I. p. 161 et supra) has clearly shown that it is inexact to des- 
cribe as a condition negatively impossible, one which embodies the negation of an im- 
possible event {si mare non ebiberis, si caelum non adsoenderis). Such a condition is 
not negatively impossible, but rather negatively inevitable! The difference from a prac- 
tical point of view, is very important. The condition negatively impossible, — properly 
so styled — annuls the act inter vivos to which it is annexed; but, on the con- 
trary, the condition negatively inevitable has no effect whatever upon the act. L. 50. 
§ 1. D. de her. inst. (28. 5). L. 8. D. de V. O. (45. 1). L, 9. § 1. D. de Nov. 
(46. 8). Vangerow, § 93. As to the faulty wording of the arts. 1290, 1291, Neth. Civ. 
Code, See Opzoomer, II. p. 31. 

^) For this reason I cannot concur in the view taken by Opzoomer, (upon art. 935 
Neth. Code), when, separating things which are inseparable — notably the institution 
of an heir and the ccndition vhich accompanies it — he considers this conditional in- 
stitution as an equivocal one. 

') In fact, the words of Marcian, in L. 31. D. de O. et A: *^In hujusmodi actn talis 
cogitatio est, ut nihil agi existiment, apposita ea conditione, quam sciant esse impossibi- 
lem," are no less true in the case of a testament than in that of an agreement. Savig- 
uy's explanation, syst. III. p. 194, to the effect that we must take as a point of depar- 
ture the immoral condition, the effects of which were finally extended to impossible con- 
ditions, seems more ingenious than sound. Indeed, we everywhere find conditions natu- 
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L. 1. § 11. L. 31. D. de 0. et A. (44. 7). L. 29. D. de fidej. 
(46. 1). L. 9. § 6. D. de B. C. (12. 1). L. 3. D. de cond. et 
dem. (35. 1). ^Obtinait^ impossibiles conditiones testamento ad- 
Bcriptas pro nullis habendas''. If the impossible condition is a 
determining one^ the act to which it was attached was no longer 
conditional bnt absolute. 

In order that an impossible condition should have the effects des- 
cribed; it is requisite that the impossibility should have existed from 
the time of the performance of the act. If the impossibility did not 
arise till afterwards^ the condition was regarded as unfulfilled (deficit 
conditio). L. 94. pr. D. de cond. et dem. (35. 1). L. 23. § 2. D. ad. L. 
aq. (9. 2) >). If the condition was possible in part, and in part impos- 
siblC; the part which was possible was required to be fulfilled. L. 
45. D. de her. inst, (28. 5). On the contrary, that was considered 
impossible which could not be attained but by the utmost effortis 
of a gigantic strength, or by employment of very extraordinary 
resources; or again that which was within the power only of 
some exceptional persons. L. 4. § 1. D. de statu lib. (40. 7) ^). 



rally impossible in the foreground. See $ 10. I. de her. inst. (2. 14). § 11. I. de inat. 
stip. (3. 20); the passage already cited from Gajus; and L. 16. D. de cond. inst. The 
opinion of Fitting (Archiv. T. 39. p. 322) is not more plaosible. He supposes that per- 
haps the Testator may have thought the fulfilment of the condition possible. If it were 
80, the condition should be regarded as unfulfilled. On the contrary, there is nothing 
very strauge in the supposition that a sarcastic testator had chosen that form and man- 
ner of manifesting his aversion to him whom he makes a pretence of favouring. Analo- 
gous cases are found in L. 61. pr. D. de manum. test. (40. 4), and in L. 4. § 1. D. 
de statu lib. (40. 7), where we see even manumission remain inoperative; ''cum testator 
impedieudae magis, quam dandae libertatis gratia ita scripsisse intelligitur/' We see how, 
in departing from a declaration of will, as it was really made, wc are involved in a 
maze of uncertainties and conjectures. Much praise is, therefore, due to the Austrian and 
Prussian legislators, for having returned to the sound doctrine of the Frocolians. Aust. 
CoJe, $ i 698, 897. Pr. L. R. Part. I. Tit. 4. $ $ 133—136. Tit. 12. $ B04 et supra. 
Unger, $ 82. n<*. 23. On the contrary. Code Nap., art. 900. Code Neth., 935. art. 
1702 Neth. Project of 1820. 

^) The Austrian Code $ 698, annuls a testamentary disposition even when the impos- 
sibility subsequently arising had become known. to the testator. The Prussian law (Pr. L. 
R. Part. 1. Tit. 12 § 505), presumes, in this case, that the Testator had abandoned the 
condition. 

«) Sa?., III. p. 166. 
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L. 6. D. de cond. inst. (28. 7). On the other hand, the condi- 
tion was not treated as impossible; unless it was so in a perma- 
nent and invariable manner; not where the impossibility was 
b^t temporary "si perpetnam cansam servaturum sit." [L. 35. § 
1. de V. 0. (45. 1). L. 58. L. 59. § 1. D. de cond. et dem. 
(35. 1)] ; for in that case he who had imposed it might have 
had in view a change of circumstances which, although ' un- 
likely, was not impossible. And in this regard, it was indifferent 
whether the possible change so anticipated might occur as to 
actual events or be effected by legislation >), provided that the 
anticipation of the occurrence was not of an immoral nature ; such for 
example, as in the cases indicated by L. 34. § 2. D. de contr. 
emt. (18. 1). L. 35. § 1. L. 83. § 5 and L. 137. § 6. D. de 
V. 0. (45. 1). 

Illicit or immoral conditions (conditiones turpes) were assimi- 
lated, to conditions naturally impossible in more than one par- 
ticular, as to their effects; ^) in so far that the law took precau- 
tions to prevent their maintenance from favoring or encouraging 
immorality. For the rest, they have the same force as ordinary 
conditions ^). 



1) L. 31 and L. 98. pr. D. de V. O., prove clearly, that the expressions of L. 187. 
$ 6. D. eod.: *^non secnndum faturi temporis jus, eed secnndnm praesentis aestimari 
debet stipolatiQ", are far too general. In opposition to Savigny, see Wachter, (§ 86, 
notes 8 and 9), who justly observes that there is nothing contrary either to natare or 
to morality in promising (for example) in a country where tithes are collected, a stim 
of money to a person on condition, that tithes should be no longer levied; or if in a 
country where Jews are denied political rights, a Jew should bequeathe money to a 
charity, in case his coreligionists should, by fresh legislation, be admitted to the enjoy- 
ment of those rights, this condition would be neither impossible nor immoral. 

') Not as to their nature. The fulfilment is possible, bat is forbidden. By putting on 
the same level illicit conditions and those which are naturally impossible, much confusion 
has been created. Amdts, Beitrage, 1. e. Sav. Syst. III. p. 170. Vangerow, ( 93. 
obs. 3, n®. 3. 

') Thus, for example, the stipulation for an advantage in retnrn for the commission 
of a reprehensible act had the same effects as the stipolation of something impossible 
On the contrary an obligation contracted on condition of the commission of an immoral 
act was perfectly valid. L. 121. § 1. L. 123. D. de V. O. L. 60. D. de pact. (2. 14). 
Ij. I. 9. C. si mtflic. venierit. (4. 56). The condition negatively necessary, generally ren- 
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As to what conditions were regarded as immoral Papinianus 
himself could speak but in general terms *). (L. 15. D. de cond. 
inst. (28. 7) ) : ^ Quae facta laedunt pietatem^ existimationem, ye- 
recundiam nostram^ et (ut] generaliter dixerim) contra bonos mores 
fiunt: nee facere nos quidem posse credendum est.'' L. 27. pr. 
D. eod. — It is, nevertheless, true, that in this category were 
included not only those conditions which pointed directly to some- 
thing immoral or illegal in itself, but also those which indirectly 
tended thither ; and even those which, by the temptation of an 
advantage or a recompense^ provoked the performance or the omission 
of some act which every honorable man ought either to perform 
or to forbear, from a simple sense of duty ^). L. 7. § 3. D. de 
pact. (2. 14). L. 1. §2. L. 2. L. 9. pr. D. de cond.obcaus.dat. 
(12. 5). L. 6. 7. C. eod. L. 34. D. dep. (16. 3). The original 
sources give the following special cases: 



dered the act pare and simple. On the contrary, if oneobtained the promise of something, 
on condition of abstaining from a crime or misdemanoor, the convention was void. L. 7. 
{ 3. D. de pact. L. 1. ( 2. L. 2. D. de sond. ob turb. cans. (12. 5). Vangerow, I. 
1. c. As to the Dutch law, see the sound observations of Opzoomer, on arts 1290 and 
936 of the Qvil Code. 

1) On this point, it is necessary to take largely into account the social and economi- 
cal condition, as well as the moral notions of a people, at a particular epoch. Thus, for 
example, in a country where the habit of imprudent marriage had greatly augmented 
pauperism, every condition tending to check the mania for rash marriages, dould not be 
regarded as immoral; and in some countries, the condition of residence in a fixed place 
might be tolerated. I think, also, that the vexed question concerning the validity of a 
condition for changing religion (Vangerow, I. p. 138) is not susceptible of the same so- 
lution in countries where the law tolerates but one sole creed, recognised as that of the 
state, as in other countries where unlimited freedom of belief exists. Under the latter 
system, I regard this condition as inmioral. The Prussian law, (Pr. R. L., Fart. 1. Tit. 
4. $ 2) pronounces as follows upon this point: ** Liberty of conscience cannot be restric- 
ted by any declaration of wilh" The Neth. Project of 1820 displayed a very liberal 
spirit in its art. 1705. "Are prohibited all conditions, arising from a hostile feeling 
founded upon disagreement in matters of religious belief, or tending to restrict any per- 
son in the free choice of his religion." Art. 1708 of the same Project is less praise- 
worthy, or at least far too positive. 

^) Puchta, (Vorles. § 60.) justly observes : *^That is also a conditio turpU which with- 
Iiout strictly requiring an immoral act to be done, yet tends to introduce an impure 
motive, by the operation of which an act indifferent in itself degenerates into immorality." 
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I. In testaments^ the condition of not marrying or of marrying 
only according to the choice of a third party ^) L. 22. L. 72. § 

4. L. 79. § 4. D. de cond. (35. 1). 

II. A clanse inflicting a penalty upon one who should either 
be divorced, or not divorced. L. 2. C. de inut. stip. (8. 39). L. 

5. C. de inst. et subst. (6. 25). 

III. All restrictions upon the liberty of choosing or quitting a 
place of abode. L. 71. § 2. D. de cond. (35. 1). 

IV. A clause restricting the right to make a Testament by the 
menace of a penalty. L. 61. D. de V. 0. (45. 1). 

V. A condition requiring the heir or the legatee to bind him- 
self by oath to obey the requirements of the testament ^). This oath 
was not to be taken, and the disposition was transformed into a 
disposition sub modo. L. 8. D. de cond. inst. (28, 7). "Quae sub 
conditione jurisjurandi relinquuntur, a praetore reprobantur." 

Finally, when a condition was stated in a manner so obscure 
or so confused that the intention of its author could not be disco- 
vered (conditiones perplexae)^ the act subordinated to the con- 
dition was null ^). L. 16. D. de cond. inst. (28. 7). L. 39. D. 



1) Bat it was not forbidden to impose certain restrictions; for example: "Si a liberis 
impaberibos non nnpserit, quia magis cnra liberornm quam viduitas injnngeretur." L. 
62. $ 2. D. de cond. (35. 1), or that of not intermarrying with certMi specified per- 
sons. L. 63. pr. and $ 1. L. 64. L. 71. $ 1. D. de cond. (35. 1). As to widows, the 
law was variable. See L. 62. § 2. <cited) L. L. 2 and 3. C. de inj. viduit. (6. 40). 
Not. 22. Cap. 43. 44. Sav. Syst. III. p. 180. The Prussian law has reproduced, with 
some modifications, the provisions of the laws Julia and Papia Poppaea. (Pr. L. R. Part 
I. Tit. 4. $ $ 10 12, and Koch as to these sections). 

^ This dispensation as to the oath applies only to testaments, and not where it has 
been imposed by convention. L. 19. $ 6. D. de don. (39. 5), nor does it apply in re- 
ference to munic^es, nor to slaves emancipated on this condition. L. 97. U. de cond. 
(85. 1). L. 12. pr. et $ 1. D. de mannm. test. (40. 4). 

^) Sav. III. p. 162 m. The Dutch Law — more conseqnent than the Roman — re- 
gards an nnintelligible condition in a Testament as if it had not been written. (Code 
Civ. art. 935). In conventions.it causes (like an impossible condition) the nullity of 
the act. (Diephuis, VI. $ 141.) The Project of 1820, art. 1704, annulled conditions 
i testaments, *^when they are stated in a manner so obscure and confused that they 
can be regarded only as the product of a disease! mind." 
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de manam. test. (40. 4). Abeard or objectless conditk«8 appended 
to a Testament, were not to be observed '). L. 27. D. de cond. 

inst. (28. 7). 



B. Of the Term. 



§ 63. ITS NATURE AND ITS LEGAL EFFECTS. 

A term attached to or prescribed by a legal act might be 
either saspensive or determining, according as it fixed the 
time for the commencement or for the ending of its legal opera- 
tion. {Ex die, ad diem). L. 44. § 1. D. de 0. et A. (44. 7). 
L. 34. D. de her inst. (28. 5). § § 2 et 3. I. de V. 0. (15). 
Again, a term was either immediately certain, as when it related 
to a specified day of the calender; or mediately certain, as when 
it fixed an epoch dating from an event which mast necessarily 
happen. It might, again, refer to a future event, as to which it 
was uncertain if it would happen, or when it would happen; or 
(finally), uncertain, both, if it would happen and whefi. The term 
certain was called dies certus. The term uncertain, dies incertus *) 
an? quando? an et quando? L. 41. pr. L. 46. pr. 47. D. de 
V. 0. (45^1). L. 21. pr. et 22 pr. D. quando dies (36. 2). L. 
16. § I. L. 17. D. de cond. ind. (12. 6). If the event specified 
as a term was uncertain (dies incertus an), the term contained 
in itself a condition 3), upon which depended the commencement 
or the end of a legal relation, [L. 21. pr. L. 22. pr. D. quando 



^) The Dutch Law being silent on this point, the fnlfilment of the condition may 
always be exacted. The Prussian Law contains very creditable provisions, in this matter. 
(See Part. I. Tit. 4. $ 133 et supra). The English Law, in this particular, is in accord 
with the Boman. 

^) The expressions dies eertut and dies mcerius do not always imply the same an- 
tithesis. Thus, in L. 75. D. de cond., dies incertus signifies incertus quando, while in 
L. 16. $ 1. D. de cond. ind. (12. 6), it signifies incertus an, Sav. Syst. III. p. 212 c. 
Amdts, \ 73. 8. 

') Unger, $ 88, note 11, 
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dies (36. 2). L. 49. § 1. D. de leg. I. (30)] unless there was 
reason to suppose that the clause expressed in this form had 
no other purpose than to suspend some effect of the act un- 
til the moment when the event should happen^ if, indeed it was 
to happen >)• L- 46. D. ad Setum Trebell. (36. 1). L. 18. 
§ 2. D. de alim. leg. (34. 1). L. 5. C. quando dies (6. 53). 
"Non conditio — inserta, sed petitio — dilata videtur." L. 12. 
pr. C. de usufr. (3. 33) : ^Neque enim ad yitam hominis respexit, 
sed ad certa curricula." If the event was certain in itself, but 
there was doubt as to the time when it would happen, (dies in- 
certo quando, cerhis an), there was nothing conditional about 
the term, except in the case of testaments, as to which it is al- 
ways uncertain whether the event will happen in the life-time of 
the person in whose favour the disposition is made. ^Dies incertus 
(quando) conditionem in testamento facit.'' L. 75. D. de cond. et 
dem. L. 79. § 1. eod. L. 4. L. 13. D. i. f. quando dies (36. 2). 
L. 12. § 1. D. de leg. 11. (31). 

The term itself, differed from the condition, inasmuch as it 
did not render uncertain either the creation or the extinction of 
rights, but merely suspended their commencement or their end- 
ing ^). This difference between a condition and a term forms the 
basis of different effects resulting from the one and the other •*»). 



As to the Netherlauds Law, See arts 1044, 1046 and 856 Civ. Code. 

^ Formerly, it was generally taught that a term suspen led only the execution and 
not the right itself; bnt according to the best opinions of modem writers, there can 
be 00 right acquired (vested right) so long as the term is not accomplished; and this 
is especially apparent in matters of ownership and of real rights. When one says: ''You 
shall be owner next year," one does nol say "You shall be owner forthwith". See lin- 
ger, II. p. 89—91. Windscheid, $ 96, note 5. The French and Dutch Codes follow the 
ancient doctrine. Art. 1135, Code Nap. art 1304, Neth. Code. See also, 2295, of the 
Project of 1820, and the Prussian Law, Part.^ I. Tit. 4. ( 165. On the contrary, the 
Austrian Code, $ 903, says: ''A right, the acquisition of which is deferred till a certain 
day, is acquired irom the moment that day commences." 

') Hence, where there is a term, the transmissibility of the legacy to the heirs of the 
legatee, the exclusion of the condiciio indebiii and the faculty of instituting the actio hy- 
pothecaria. L. 5 pr. et $ 1. L. 14. ( 3. D. quando dies (36. 2). L. 10. D. de cond. 
ind. (12. 6). Hence the rule: ''in diem debitor, adeo debitor est, at ante diem sola- 
turn repetere non possit." L. 16. D. eod. L. 14. D. de pign. (20. 1). 
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L. 46. pr. D. de V. 0. ^Centesimis Ealendis dari atiliter stipa- 
lamar; quia praesens obligatio est^ in diem antem dilata solatio/' 
L. 41. eod. ^Dies adjectus efficit, ne praesenti die pecunia debe- 
atar.'' L. 213. D. de V. S. ^Cedere diein significat^ incipere 
deberi pecaniam.^' 

As to a determining term (dies ad quern) it seems natural that 
its accomplishment should; ipso jure, put an end to the legal 
relation, since one had willed only until that moment; the Ro- 
man LaW; however; did not give it that effect; at least not in 
the matter of predial servitudes and of stipulations '). 

Finally there were certain legal acts which did not admit 
the addition of either a suspensive or a determining term. L. 
77. D. de R. J. L. 5. D. de acceptil. (46. 5). "In diem ac- 
ceptilatio facta nuUius est momenti. Nam solutionis exemplo ac- 
ceptilatio solet liberare." L. 34. D. de her. inst. (28. 5). If, how- 
ever; a term had been fixed, this clause wa^; in some caseS; 
null and of no effect; while in others it annulled the act itself. 
L. 34. D. de adopt. (1. 7). § 9. I. de her. inst. (2. 14). L. 
77. D. de R. I. 



C. Mode (modus) ^). Charge or restriction. 

§ 64. ITS NATURE AND EFFECT. 

The name modus was applied to a clause added to a deed of 
gift or a Testament; and by which the donor or testator imposes 



1) The maxim: ^ad diem non potest deberi," appears never to have been applied to 
contracts of matual consent. Sav. Syst. III. p. 222. $ 3. I. de V. O. L. 44. $ 1. D. 
de O. et A. (44. 7). L. 56. $ 4. D. de V. O. L. 4. pr. D. de serv. (8. 1). The Dutch 
Code speaks only of the dies a quo. There is, however, no doubt that the dies ad quern 
operates ipso Jure the forfeiture of the right. Vide, the Prussian Law, Part. I. Tit. 4. 
( 167, and art. 3061 of Neth. Proj. of 1820. 

^) Hugo, R. G. p. 539, believes himself able to attribute to the modus a connection 
with the legal scale or tarif {modui legis cinciae) which legacies and gifts were forbid- 
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upon bim on whom he confers a gift, the charge of employing 
it, wholly or in part, for certain specified purposes, or the duty of 
doing something else which restricts or diminishes the extent of 
the gift or legacy. L. 92. D. de cond. (35. 1). L. 17. § 2. D. 
de manum. test. (40. 4). 

The effect of the modus is not to suspend or to render un- 
certain the right conferred by the act, but rather to cause that 
he upon whom the charge or duty is imposed may be forced, 
by means which vary according to circumstances '), to per- 
form this duty, provided there is in it nothing contrary to law 
or to morality. L. 17. § 2. D. eod. "Hac scriptura testamenti, 
Pamphilus liber esto, ita ut filiis meis rationes reddat, an sub 
conditione libertas data videretur, quaesitum est? Respondi: pure 
quidem datam libertatem, et illam adjectionem, ita ut rationes 
reddat, conditionem libertati non adjicere: tamen quia manifesta 



den to exceed, but which did not include the amount of the charges, imposed, in one 
way or another, npon the person favonred. The idea is ingenious, but seems rather 
too far-fetched. As a technical term, the word modus is found in the inscription of 
the .title of the Pandects de cond. et dem. (35. 1); of the titles of the Code 6. 45 
and 8. 5.5 , and in L. 17. $ 4. D. t. 1. — The Germans say Zioeci, ZweMettimmung, 
(purpose, designation of purpose), and also Vertoendung (employment), expressions which 
are criticised, with good reason, by Say., III. p. 228. The authors who wrote upon the 
old Dutch Law, said, Voomemem os Oogmerhen (intentions, views). Hnber, HeJend. 
Rechtsgel. II. 16. § 45. The Project of 1820 art. 1947, says, Doeleinde (purpose). The 
Prussian Law (Part. I. Tit. 4. $ 152) says Endxweck (purpose, end); and the Austrian 
Code (§ 706» 712), says Auflrag (charge, commission). — The theory of Windscheid 
(die Lehre des Rom. R. von der Voraussetzung, Dusseldorf, 1850), who substitutes for 
modus a general idea of supposition (voraussetzung) is rejected by most modem authors. 
Arndts, $ 74. Unger, II. $ 84. obs. 9. Windscheid, has replied in his Pand. $ 97. 1; 
but his ansewer is not convincing. Upon the practical necessity of the modus, by the side 
of the condition, see Sav. Syst. III. 1. c. 

1) If the donor or the testator had determined nothing in this particular, the con- 
straint might be exercised by the public authority, or by the donor, or by the heir of 
the deceased, whether they had any interest in its exercise, or not. The ordinary method 
was to refuse the delivery of the legacy or the gift, until the legatee or donee had fur- 
nished security for execution of the charge. L. 50. $ 1. D. de her. pet. (5. 8). L. 40. 
§ 5. L. 71. pr. j 1. 5. D. de cond. L. 48. D. de fideic. lib. (40. 5). L. 19. D- de 
leg. III. (32). Sav. III. p. 129. 
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volantas testantis exprimeretur, cogendnm earn ad ration^s red- 
dendas/' L. 80. D, de cond. (35. 1) ')• L. 37. D. eod. L. 7. D. 
i. f. de ann. legg. (33. 1). L. 16. D. de usu (33. 2). L. 113. 
§ 5. D. de leg. I. (30). L. 1. G. de his qnae sub modo (6. 45)« 

The following are the differences between the conditio and 
the modus. 

1. The condition suspends : the modus does not suspend. II. The 
modus implies a necessity of accomplishment : the condition implies 
no such necessity *). III. The modus does not prevent, — in matter 
of testament -— the gift from parsing to heirs {dies cedit) ; it is other- 
wise with the condition. IV. In the modus, it sufSced that the per- 
son charged furnished sureties ^ in the case of a condition this was 
not sufficient. V. In the modus the impossibility of executing the 
duty did not prejudice him upon whom it was imposed, if it was 
not caused by his own act; it was otherwise as to a condition^). 



^) '^Eas causas, quae protinus agentem repellaat, in fideicommissis non pro conditio- 
nalibns obserrari oportet; eas vero, qoae habent moram cum sumtu, adinitiimos catitione 
oblata." — I do not think, with Saviguy (I. c. p. 233), that it is necessary to expunge 
from this text the word non, inasmuch as the protinus agens is likewise fcgecied in the 
case of a term. See the Glossary, which gives several variations of this passage, and 
Puchta, Vorles. $ 68. 

^) Sav. p. 231. ''A condition suspends, but does not impose an obligation; the modus 
creates an obligation but does not suspend." It is for this reason that it is so important 
to carefully distinguish the modus from the condition. The Romans ordinarily ezpresssed 
the condition by the. particle ti and the modus by tU, but did non invariably adhere to 
this rule. L. 45. § 3. D. de V. O. According to Savigny and others, who argue from 
L. 9. D. de R. I., in case of doubt, the presumption was in favour of the modus, but 
this opinion seems to me inadmissible. The law cited establishes a presumption, in case of 
donbt as to the extent of the obligation, but has no concern with the means which he 
who imposes the obb'gation may have chosen, to ensure its faithful execution. It should 
rather, be presumed, that he had given a preference to the means tending the most 
surely and most efficaciously to the desired end. 

») While the Prussian Law, (Pr. L. R. Part. I. Tit. 4 § 152 e seqq) and the 
Austrian Code (§ 709 — 719, treat of the modus, and distinguish it, more or less happily, 
from the condition, as to the respective effects of the two forms, the French and Dutch 
codes have entirely neglected this question. In fact, not to speak, here, of arts. 953 Code 
Nap. and 1051 Neth. Code, which make use of the word condition where they should, 
evidently use modus, (non -execution of a charge) it is left in doubt by both these codes, 
first whether the defiaolt of fultilment of the modus should always involve the nullity of 
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L. 8. § 7. D: de cond. inst. (28. 7). L. 6. pr. D. de cond. et 
dem. (35. 1). On the other hand, it is important to distinguish the 
modus from a simple wish or recommendation; which left him 
who received the benefit, free to act as he might see fit. In order 
to ascertain whether the intention of the testator or donor was to 
impose an obligation, or simply to express a wish, it suffices gene- 
rally to ascertain whether he had or had not some moral or 
pecuniary interest in the fulfilment of the modus. ^Titio centum 
ita ut fundum emat, legata sunt, non esse cogendum Titium ca- 
vere; quoniam ad ipsum duntaxat emolumentum legati rediret.'' 
L. 71. pr. D. de cond. (35. 1). ^Facti magis, quam juris quaestio 
est. Nam si Titio decem in hoc dedi, ut Stichum emeret, alitor 
non daturus, mortuo Sticho condictione repetam. Si vero alias 
quoque donaturus, Titi/) decem, quia interim Stichum emere pro- 
posuerat, dixerim in hoc dare, ut Stichum emeret: causa magis 
donationis. qnam conditio dandae pecuniae existimari debebif 
L. 2. § 7. D. de don. (39. 5), 



§ 65. OF THB INTERPRETATION OF LEGAL (JURIDICAL) ACTS. 

When there was doubt as to either the contents or the scope of a 
declaration of volition, he whose duty it was to interpret it was 
bound to make every effort to ascertain what was the true intention 



tbe disposition, an by the Prussian Law, or that snch nullity should ensue (ashy Roman 
and Austrian Jaw) only when the default is impatahle to the person favoured. But, se- 
condly, no article settles the question as to how the execution of a charge shall be as* 
snred ; and as the modus is not suspensive, the legatee or donee enters immediately into pos- 
session of the legacy or gift ; whence it ensues that nothing protects the property, (at any rate the 
personal property) from acts of disposition or alienation by a careless legatee or donee; 
while, should he be insolvent, the charge may remain unfulfilled, without the possibility 
of remedy. The omissions in question are so much the less excusable in the Dutch 
Code, because of the fact that the Project of 1830 had indicated and settled both thcs^e 
poiuts. See arts. 1726. 1947. 
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of the parties, and to penetrate the spirit of closes, the mere 
letter of which often expresses bat imperfectly the purport. L. 7. § 2 
D. de sapell. leg. (33. 10). In such case, he could; to a certain 
point; have recourse to an authentic interpretation; in so 
far that in unilateral declarations '), that which was obscure or 
ambiguous ^) could be made clear and explicit by the author of 
the declaration. L. 21. § 1. D. qui test. fac. poss. (28. 1). ^Quod 
quis obscurius in testamento, vel nuncupat vel scribit; an post so- 
lennia explanare possit; quaeritur. £t puto posse: nihil' enim nunc 
dat; sed datum significat.'' Moreover; it is necessary to adopt as 
a basis herC; as in the interpretation of laws, the signS; and above 
all the wordS; employed by him who has sought to express his 
wishes ; taking always into account the meaning attributed thereto 
by the generally admitted usage of the place where the act has 
been done; unless indeed it can be proved that the party was 
in the habit of departing from such usage. L. 96. D. de R. I. 
^In ambiguis orationibus maxime sententia spectanda est ejus 
qui eas protulisset." L. 69. § 1. D. de leg. III. (32). "Non 
enim in causa testamentorum ad dcfinitionem utique descendendum 
est; cum plerumque abusive loquantur; nee propriis nominibus 
ac vocabulis temper utantur.'' If^ after this, the doubt could not 
be removed, that interpretation was adopted which was most in 
harmony with the nature and character of the case; and as it 
was not to be supposed that a person of sound mind would 
have acted without any purpose, preference was given to that 
interpretation which assured the maintenance of the act. L. 67. 
D. de R. I. ^Quoties idem sermo duas sententias exprimit; ea 
potissimum accipiatur, quae rei gerendae aptior est." L. 80. 
D. de V. 0. (45. 1). ^Quoties in stipulationibus ambigua oratlo 



1) As to bilateral acts, it is clear that one party could not give an interpretation which 
should hind the other. L. 12. D. de transact. (2. 15). 

') It is to this that interpretation should he restricted. That which has not been expres- 
sed cannot be admitted as forming a part of legal act. L. 9. pr. D. de her. inst. (28. 5). 
L. 3. D. de reb. dub. (34. 6). See also, as to Dntch Law, arts. 932—934, 1378 and 
1387 of the Civil Code. 
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est, commodissimnm est, id accipi, quo res qua de agitnr in tnto 
sit/' L. 12. D. de reb. dub. (34. 5). ^Quoties in actionibns, ant 
in exceptionibus, ambigna oratio est, commodissimnm est, id ac- 
cipi; quo res qna de agitnr magis valeat, qnam pereat." 

Farther; if an ambignons clause was fonnd in a unilateral 
deed; the interpretation which was most favorable to the deb- 
tor or obligor was preferred; — that which imposed least 
restraint upon his natural liberty; — and if such a clause 
occurred in a synallagmatic deed; — (a deed creating reciprocal 
obligations); — that interpretation was adopted which was least 
favorable for him who, having taken the principal part in the 
contract, should take the responsibility and the consequences of 
any inaccurate or defective expression which it contained. L. 9. 
D. de R. J. L. 34. D. eod. ^Quid ergo si neque regionis mos 
appareat; quia varius fuit? ad id quod minimum est redigenda 
summa est. In stipulationibuS; cum queritur quid actum sit; verba 
contra stipulatorem interpretanda sunt.'' L. 39. D. de pact. (2. 14). 
^Veteribus placet; pactionem obscuram vel ambiguam venditor! et 
qui locavit nocere, in quorum fuit potestate legem apertius con- 
scribere." L. 21. L. 33. D. de contr. emt. (18. 1). L. 99. D. de 
V. 0. (45. 1). L. 172. D. de R. J. 

Finally there were certain situations and certain legal conditions 
or relations; for which the law, in order to favour them, prescri- 
bed that interpretation which in the most complete and certain 
manner assured their maintenance. — For instance: — Liberty; 
Dowry; in so far as it concerned the rights of the woman; — and 
Testaments, {causae favorabiles). L. 179. D. de R. J. "In ob- 
scura voluntate manumittentiS; favendum est libertati." L. 85. 
pr. D. eod. In ambiguis pro dote respondere melius est. L. 12. D. 
eodem. "In testamentis plenius voluntates testantium interpretan- 
tur." L. 24. D. de reb. dub. (34. 5. 
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§ 66. OF JURIDICAL ACTS PERFORMED BY AN INTERMEDIARY, ') 
OR BY THE INTERVENTION OF ANOTHER ^). 

In general; a person in order to manifest his will or intention^ 
might make use of aoother, whose part was restricted to being, 
in some sort; the channel or instrument; through or by which 
a volition foreign to his own was expressed; and communicated to 
third parties. ^Ministerium tantummodo praestare videtur." L. 15. 
D. de pec. const. (13. 5). Such; for example, was the case where 
some one who might be called an aid or assistant; conveyed an 
oral message (nuntius), and performed thus the ofSceofaletter^). 
It is evidently unimportant whether such an aid did or did not 
act with intelligence and purpose; and whether he had or had not 
legal capacity : — these circumstances could exercise no influence 
upon the effects or consequences of his act. But we may imagine 
the intervention of an aid; in such a manner that this aid; instead 
of simply serving as a medium for the volition of another; ex- 
presses rather (himself) a will or purpose of his own; — the 
declaration of which would; however; be regarded as emanating 
directly from him for whom he acts *). The Roman law did 



^) In matter of offences, representation is impossible. The order to commit an offence 
constitutes an offence in itself: — the mandant is aucior inteUeetualis ; — the manda- 
tary is aucior phyticut. — In family and hereditary law, also there is little room for 
representation. Sav. Ill; § 113. Puchta, Yorles. $ 82. Unger, § 99. notes 35, 36. 

S) Windscheid, § 73, enumerates the modern works which treat of this matter. 

') This is why the Romans usually couple these two modes of making known one* 
will: — ^agere vel conirahere per nuntium vel per episiolam." L. 2. pr. D. de pact. 
(2. 14). L. 2. § 2. D. de O. et A. (44. 7). § 2. I. de oblig. ex cons. (3. 28). — 
Unger, § 90, is right in saying. — ''Aids Extend our physical organs, as natural instru- 
ments would do;" and Windscheid, i 73, note 2, admirably characterizes this office, 
when he says, — They are not representatieve as regards volition, but merely as to 
the declaration of volition." 

*) The definition given by Von Scheurl, (Muncher Krit. Ueberschau, I. p. 320), is 
therefore correct: — "To represent is to undertake a juridical act, which in fact belongs 
to another person, with the intention of producing the legal effects proper to that act, 
precisely as if that other person had himself performed it." That which distinguishes the 
procurator from the simple nuntius, is that the former has, in the xecution of his 
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not, originally, recognize this direct, or immediate representation *); 
bat later, the increase of commercial relations rendered it impos- 
sible to maintain the ancient principle, absolutely and in all its 
rigour. — It was no longer adhered to, as to the acquirement of 
possession and of the right of property ^), of which it is the basis '); 
nor as to the law of hypothec, nor as to hereditary right accor- 
ding to the Edict of the Praetor; — nor, finally, as to the case 
where one person had given something in the name of another 
on condition of its restitution. In this latter case, the consent of 
him Who received the thing had the effect of giving directly to 
the person represented the right of action for restitution «). L. 9. 
§ 8. D. de R. C. L. 35. § 3. D. de don. (39. 5). L. 126. § 2. 
D. de V. 0. (45. 1). L. 2. C. per quas pers. (4. 27). Apart from 
these cases, the Justinian law adheres to the ancient maxim: 
"per extraneam personam nihil acquiri posse &). § 5. 1. per quas" 



mandate a certain latitude, not left to the other, — who performs simply the office of 
a letter. It is not, therefore, surprizing, that the knowledge and the will of the manda- 
tory are matters of as entire indifference as those of a simple messenger. L. 1. § 9. 10. 
D. de acq. poss. (41. 1). L. 51 $ 1. D. de aedil, edicto (21. 1). See Buchka, dieLehre 
voD der Stellvertretnog, pp. 206 and 237. Unger, note 20, attaches no importance to 
the greater or lesser amount of latitude accorded to the intermediate person. He thinks 
that the only thing to consider is, which' is the person who acts effectively ; — But it is 
precisely to settle this question that a eriterium is indispensahle ! — The examples cited 
hy Unger prove nothing in his favour. A procuration to contract marriage, or even 
to huy a specified article for a specified price, would, ordinarily, be less restricted as to 
detaib, than a message confided to a domestic. The difierence between the procurator 
and the nnntius has, also, some importance according to Dutch law; — for example in 
matter of possession. Art. 596, Civil. Code. 

') L. 6. C. si quis alterl (4. 50). **Si negotium nxoris gerens comparasti nomine 
ipsius, emti actionem nee illi, nee tibi quaesiisti, dum tibi non vis, nee illi potes." — 
If the Romans discovered only at a laite period the necessity of representation, it was, no 
doubt, because with them one could acquire by the intermediary of slaves and of children. 

-) L. 41. 1). de usurp. (41. 3). L. 1. 0. de acq. poss. (7. 32). $ 5. I. per quas pers. 
(2. 9). L. 20. § 2. 1). de A. R. D. (41. I). 

3) li. 2. C. per qnas pers. (4. 27). L. 21. pr. D. de pign. (20. 1). 

^) As to the motive of this derogation, see an essay as remarkable theoretieally as 
practically, inserted by Iheriug in the Jharb. ffir Dogm.. T. II. p. 87 et supra. See 
also Windscheid, T. II. § 318. 

^) Savigny (Syst. III. p. 94 et Seq, and Oblig., II. et Seq) has adopted another 
view, founded principally npou L. 53. D. de A. R. D. "Ea quae civiliter acquirnntur, 



180 

pers. acq. (2. 9). Paul. V. 2. § 2. Since the Middle Ages, a new 
principle has been recognized; i. e. that when, in declaring his 
own will or intention, a person makes known that he represents 
another, his declaration, — provided that he has not exceeded the 
terms of the procuration, — gives the same effect to his acts as if 
the person represento 1 had acted in person or by a messenger. This 
principle has since been recognized by all modern legislation >). 

Another mode of representation, admitted in its generality by 
Roman law, was this: The Representative acted in his own name, 
and it was he, who felt the immediate consequences of his act; 
but he acted with the intention, subsequently, to transfer, in some 
manner, to his mandant, the rights and the obligations which 
he had created ^). This kind of representation was distinguished 
from the former by having less force and less simplicity. Some 
authors, justly enough, call it imcomplete or mediate, in contra- 
distinction to the former, which they term complete or immediate] 
and they give the name of tacit representative to him who thus 
intervenes in the act, as if the rights which it affects concerned 
himself and himself only ^). 

The effect of immediate representation was to cause the act ot 
the representative to be regarded as if it had been performed by 
the person represented; and the latter became immediately and 
directly possessor of the right acquired, or bound by the engage- 
ment contracted. It hence resulted that it was the person of the 
party represented which had to be considered as to the capacity 



per eos qui in potestate nostra sant, acquirimus, veluti stipalationem ; qaod naturaliter 
acqnirimos. Secuti est possessio, per qoemlibet, volentibas nobis possidere acqairimus." 
Bat this opinion has been, with good reason, rejected by the majority of contemporary 
authors, see von Schearl, 1. c, p. 326, and Windscheid, $ 73. note 14. 

1) Aust Ck)de, § 1017. Prus. L. R. Part. I. Tit. 13. $ 85. Ck)de Nap. Arts. 1119. 
1997, 1998. Neth. Code. Art. 1886, 1844, 1851. Allgem. Dents. Handelsgesetzbuch Art. 
52 " zwischen dem Prokoristen oder Bevollmachtigten und dem Dritten erzeugt das Geschaft 
'^weder Rechte, noch verbindlichkeiten." See also Art. 241, 298. — Upon the law of re- 
presentation in the Middle Ages, see the work (already quoted) of Buchka, pp. 121— 151. 

^) We recognize here the modem Commission-merchant or agent. — As to the object 
and the utility of this kind of representation. See Ihering, Jahrb. I., p. 317 et supra. 

3) Ihering, 1. c, p. 350. — Unger $ 90, p. 135, does not admit that there is any 
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« 

to act; althoagh it was necessary, on the contrary, to look to the 
representative; in order to jndge whether volition really existed 
or not '). 

The right to perform legal acts, in the name of another was de- 
rived : I. From relations, or from a state of things , which implied 
the necessity for a representative, either by reason of their special 
natnre ^), or from a prescription of law ^) which also determined the 
limits of the representation; or, II. From a procuration given, vo- 
Inntarily, by the person interested, and the extent of which was 
specially limited, or might be decided by means of interpretation ^). 

Where one acted for another vnthoat anthority, (negotiorum 
gestio) the default of previous authorization by the dominus ne- 
goiii could be remedied by subsequent approval, (ratum habere, 
ratihabitio), which produced a retro-active effect towards him who 



representation, where the act produces no immediate consequence for another person. In this 
case he considers that he who acts cannot be considered as a representative, but simply 
as a person interposed: This observation seems to me to want foundation. Even where 
the character of representative does not manifest itself externally, but remains (as in the 
case of a sleeping partner) latent as towards third parties, it does not the less influ- 
ence the relations between him who acts and him upon whom the effects produced will 
subsequently re-act. Amdts, $ 76. obs. 1. — On the contrary, there is no representa- 
tion, in the proper sense of the word, when we acquire, or when we become bound, by 
the intervention of persons subject to our postettas; because the effects there produced 
are the result of a legal necessity, independent of the volition of those who act. L. 79. 
. D. de acq. vel omitt. her. (29. 2). Nor is there any representation in acts which may 
produce certain effects as towards a third party, but not the same effects as if he 
himself had acted: for example, the expromissio. Vide Puchta, Vorles, § 62. 2. Brinz, 
Krit. Blatter, N". 2. p. 8. et s. Von Scheurl, 1. c. p. 317. 

») Unger, | 90, note 28. Windscheid § 73, note 18. Aust. Code, § 1018. Code Nap. 
Art. 1990. Netb. Code, Art. 1834. Asser, § 862. 

^) For ex. as in case of legal persons. 

8) For example: — Guardianship, cnratorship, the representation of infants by their 
parents and again (in modern law) of the wife by her husband. 

'*) Puchta, (Vorles, § 62) says justly, that the notions of procurations, general or 
special, are purely relative; and that even in a general procuration there are limits which 
may not be exceeded, L. 58, 60. 63. D. de proc. (3. 3). L. 7 pr. D. de don. (39. 5). 
L. 12. D. de pign. act. (13. 7). ''A procuration is general or special, according as it 
is more general or more special than another." Windscheid; § 74, note 2. Arndts, $ 
77. also, Neth. Cod. Art. 1832. 



182 

gmve it ^), placing him in the same position as if the act had^ 
from the first, been performed with his fall consent. L. 60. D. de 
B. J. (50. 17). L. 56. D. de jud. (5. 1). L. 12. § 4. D. de sol. 
(46. 3). L. 25. i. f. C. de don. i. v. e. u. (5. 16). L. 7. C. ad 
Sctnm Maced. (4. 28). ^Gam nostra novella lege generaliter om- 
nis ratihabitio prorsas retrotrahatar et confirmet ea, quae ab initio 
snbsecata sunt.'' L. 16. § 1. D. de pign. (20. 1). ^Si nesciente 
domino res ejus hypothecae data sit; deinde postea dominas ratam 
habaerit, dicendnm est hoc ipsam, quod ratam habet, voluisse 
eam retro recnrrere ad illnd tempos quo convenit." 



§ 67. OF THE INVALIDITY OF LEGAL ACTS AND INSTRUMENTS. 

A legal act; or a legal instrument, was invalid when, in consequence 
of its not fulfilling the requirements of the law, it was deprived of the ef- 
fect which it was intended to have. There were two kindSy of invalidity: 
nullity and annulabillity : — i. e. an act might be void, or only voidable. 

First. — There was nullity ^) when the act or the instrument had a 
material, but not a legal existence : — when it existed de facto but 
not de jure. — Nullity existed sometimes at the outset; sometimes 
it was the result of a subsequent circumstance, in consequence of 
which that which was originally valid was annulled or rescinded 
by operation of law. The original nullity might be caused by the 
absolute prohibition of certain acts ^), or by the omission of a 
necessary condition regarding the capacity of the person who 



^) Bat without prejudice to rights acquired by third parties. See Dernburg, Ffandrecht 
I. p. 229. Windscheid, $ 74, note 6. Seuffert (uber die Lehre von der Ratihibition page 
69) '^Der Genehmigende eigner sich das vor ihm li^ende Greschaft des Gesehaftfurers 
'*aach Seinen zeitvarhaltnissen nach an." 

3) The Romans sf^: ^neffoHum nullum, nulUus momenti" but they also apply to a 
void act the word, rescindere. Sec Brisson, I. v. 

') There were anciently reckoned, leges jper/eetiie, tninut quam j>er/eclae, et imper- 
fectae; but these distinctions were abolished by a Constitution of Theodosins and Ya- 
lentinian, which declares void every act forbidden by any law whatever. He who 
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acted '); or the object ^)f or the form % or the egsential elements 
of the instrament 4). 

Gaases which might snbseqaently invalidate acts originally 
valid; varied according to the diversity of cases ^); bat this 
sabseqnent nnllity had also a retro-active operation, referring 
back to the date of the act so that it was regarded as having 
never had any legal existence. — Another question arises out of 
this : — i. e. whether an act legally performed was invalidated by 
the subsequent occurrence of a circumstance which, if it had occur- 
red earlier, would have prevented its performance. The decisions 
of the Roman jurisconsults on this point are contradictory*). 
The efforts made hitherto to discover in the ancient authorities 
a general rule, applicable to all cases, indiscriminately, have been 
fruitless, and must necessarily be so^ '^) inasmuch as the Romans 
founded their decisions in each case upon considerations of util- 



eluded the law was placed on the some footing as he who violated it. Ulpian. I. § 2 
L. 5. C. de legg. (1. 14). L. 29, 30. D. eod. (1. 3). 

^) For example, when the act had heen performed by a lunatic. 

3) When the object of the transaction was excluded from commerce. 

') The following (ex. gr.) were null: a donation without registration and a testament 
made without the legal number of witnesses. 

*) A Sale without the fixing of a price. 

^) Ex. a Testament ^ruptutn agmUione heredis sui** or Hrritum cap. dim." 

^) L. 3. § 2. 1). de his quae pro non script. (34. 8). ''Quae in earn causam perve- 
nernnt, a qua incipere non poterant, pro non scriptis habentur." L. 66. § 1. D. de R. 
J. ''Non est novum ut quae semel utiliter constitnta sunt, durent, licet ille casus exsti* 
terit, a quo initium capere non potuerunt." § 14. I. de leg (2. 20). ''Non enim placuit 
senteutia existimantium, exstinctum esse legatum, quia in earn causam pervenerit, a qua 
incipere non potest." L. 16. D. ad leg. Aquiliam. L. 98. pr. L. 140. § 2. D. de V. 
O. (46. 1). L. 31. pr. D. de don. (39. 5). 

7) Sav. IV, p. 554. Some writers, — among others Wachter, II, p. 669, and Unger, 
II, p. 144, — teach that there is nullity, if the condition which fails is of those which 
are not merely indispensable to the performance of the act, but also to its conti- 
nued existence. But Windscheid, § 82, note 11, justly observes, that with such a defi> 
nition we turn in an endless circle. — Why, for example, should a testament preserve 
its validity if the testator became insane after its execution, and not if he lost his civic 
rights? § 4. I. quib. mod. test, infirm. (2. 17). § 1. I. quib. non est perm. fac. test. 
(2. 12). L. 6. § 5— -13. D. de inj. rupt. test. (28. 3). — It may be answered, that, 
in the latter case, the testator lost his legal capacity, and in the other, only the capa- 
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ity and propriety, which prompted sometimes one judgment, some 
times another. From the fact that the act had never any legal 
existence, it followed: 

I. That it could not found, nor modify, nor extinguish any 
legal relation »)• L. 6. D. de V. 0. (45. 1). L. 70. § 4. D. de 
fidej. (46. 1). ^Si a furioso stipulatus fueris, non posse te fide- 
jussorem accipere certum est, quia non solum ipsa stipuiatio nulla 
intercessisset, sed ne negotium quidem ullum gestum intelligitur." 

II. That not only was it superfluous to call into operation 
any legal means whatever, to effect the rescinding of such an act ^), 
but that the employment of any such means was simply impossible. 



city to act: — but what effect can this distinction have here? Why should the law re- 
cognize a testament left by a person who. at the momtut of his death was incapable to 
will or to dispose, and not that of a person whose condition has been changed by a 
capitis diminution I think, as shown by the L. 140. § 2. D. de V. O., — ("Etsi 
placeat eztingui obligationem, si iu eum casiira inciderit, a quo incipere non potest, non 
tainen hoc in omnibus veium est"), — that the Romans, iu despite of their apparent 
•abstractions, were guided in this matter by the practical considerations which '.ach case 
presented; and really, if this mode of view ba admitted, nearly all the opposing deci- 
sions are explained. See Placentinus ad L. 85. s. r. D. de R. I. Donellus ad L. 140. 
8. r. D. de V. O. It is moreover the same with modern law. Thus, fur example, the 
capacity of the testator must exist at the time of the making of the testament; (Neth. 
Code, art. 945; — Asser, § 477; — Aust. Code, § 575, 676; — Pruss. L. R. Part. 
I. Tit. 12, § 11.); — that of the heir from the moment of the decease of the testa- 
tor. (Code Nap. Art. 1043; Neth. Code, art. 1048; Austr. Code, § 545, 546. Pross. 
L. R. Part. I. Tit. 12. § 43). An obligation retained its force, although he who con- 
tracted it had lost his capacity to act; but on the contrary, it became void, if the 
specific thing which was the object of the engagement happened to perish. See arts. 
501 and 1480 Neth. Code, and arts B03 and 1302 Code Nap. 

*) In this respect, it was indifferent whether the nullity was absolute or relative. L. 
3, 8, 11, 15, C. de praed. min. (6. 71). 

3) Respecting marriage, — the stability of which it seems to have been thought unde- 
sirable to leave to the discretion of parties interested; — modem legislation, by excep- 
tion, requires an action for declaration of nullity. Austrian Code. \ 93, 94. Prus. L. 
R. Part. II. Tit. I. § 973; also in French Law; as to which see Zachariae III, § 462; 
and in Dutch Law, art. 140 Civ. Code. It was otherwise in the Project of 1820, art. 
189. See. moreover, Brandis, Ueber absolute und relative Nichtigkeit. Zeits. fiir C. R. 
und Proc, T. VII, p. 123. — Sav. Syst. IV, p. 340. As to what is called querela 
nuUitatis, and upon the suit for nullity according to the Code Napoleon, (art. 1304), 
see Windscheid, zur Lehre des Code Nap. von der Ungiiltigkeit der Rechtsgeschafte, 
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Nullity was either absolute or relative ^). The first could 
be invoked by any one interested in the act: the other only 
by those in whose favour it was established by law; so 
that if the latter did not see fit to exercise the power al 
lowed them; the act would remain of full effect as towards all 
parties; exactly as if, from the first, Hs validity had been incon- 
testable. L. 13. § 29. D. de act. emt. (19. 1). L. 65. § 8. D. 
pro soc. (17. 2). 

There was moreover, between absolute nullity and relative 
nullity this difference; that as to the first, neither the neglect 
of parties to avail themselves of it, nor any other possible means, 
could so operate as to cause the act or instrument to be consi- 
dered as having been originally valid. ("Quod ah initio vitio- 
sum est, tractu temporis non potest convalescereJ* L. 201. 210. 
D. de R. J.). If subsequently the act were confirmed, expressly 
or tacitly, by the party having a right to avail himself of its 
nullity, this confirmation did not constitute a corroboration, (with 
a retro-active effect) of a thing already existing ^), but rather a 
mere renewal of an act which had certainly been previously per- 
formed, but, at that time, without effect ^). It was quite otherwise 



1847. — As to the confusion existing in tbe Neth. Cod, see Opzooraer, upon art. 
1482. § 1. 

*) This expression is criticised by some writers, and their criticisim would be just if by 
relative nullity was meant that which exists as*- towards one of the parties only; but 
the expression is accurate if applied to the capacity of availing oneself of the nullity. 
Certain German authors style this species of nullity uneniachiedene, hedingte, ichwe- 
bende, heilbare. (Undecided, conditional, floating, susceptible of being cured). Sav. Syst. 
IV, p. 538. Puchta, Vorles. § 67; Wachter, II, p, 667; Unger, § 91, note 42; 
Windschcid, § 82, note 8. 

2) Austrian Code, § 1351. "An obligation which has never had a legal existence, or 
wRich is already extinguished, can be neither transferred nor confirmed." 

') Sav. Syst. IV, p. 556, thinks that he finds, two exceptions to this rule, in L. 42. 
D. de usurp. (41. 3), and in L. 4. § 32. D. de dol. mol. exc. (44. 4); but, in truth 
they are not exceptions. Unger, § 91, ncte 65, and § 92, note 7. — Windscheid, (§ 83, 
note 10), on the strength of L. 25. C. de don. i. v. et u. (5. 16,) — although he ad- 
mits that his opinion sins against the juris elegantia, — teaches that the Roman law 
gave to an act of confirmation a retro- active effect. But the law which he cites does not 
prove his doctrine; because according to Justinian law the nullity of the gift has the 
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when the nallity was only relative. This species of nullity was 
declared only in the interest of one specified person; — if that 
person preferred not to assert it, the act, which was only condi- 
tionally void; was regarded as having been valid from the be- 
ginning; — and in this case, also, it would be inaccurate to 
say that it had been cured of a defect. (Convalescere). 

In the second place, nullity might be complete or partial, ac 
cording as it attached to the whole effect of an act or instru- 
ment, or only to a part '). If the portion impeached constituted 
one of the essential or fundamental elements of the act; — or, 
again, if the portion which was void and the portion which was 
valid were, — from the nature of the case, or by the intention 
of the parties, — so closely united that they could not be se- 
parated; — in that case the entire act was annulled ^). On 
the contrary, if separation was possible, or if the nullity affected 
only accessory points or clauses, the rule was applied: ^utile per 
inutile non vitiatur/' L. 1. § 5. D. de V. 0. (45. 1). "Nam si 
tot sunt stipulationes, quot corpora: duae sunt quodammodo sti- 
pulationes, una utilis, alia inutilis, neque vitiatur utilis per banc 
inutilem." L. 110. pr. D. eod. L. 17. pr. D. commod. (13. 6). 



ttteei of A MmpU right of reTooation. Pochto, Vorles. § 51, p. 1)6; W&chter, § 100, 
not<> 5. Thr wort)$: *$icut et alias ratihabitiones neg. gestornm ad ilia redact tempon 
0[H>rt«t in quibn* contxactA suQt'\ referred to the lUfofi^ttm ^estio properly so called; 
Oft at any rat«» wriv limitod to a particular case or to the prodoctioQ of a liogle 
l<|(al i^ffcct Tkry wtpre thna explained b^ the Glos$ari$ts« and afterwards bv Aso ; Smmwis 
mi fW. (\ 1, $ a^, -- The principle which we defend in Koman Law is equally ap- 
plicable U^ Fimich aad Dnt^ Iaw, Maroadc« in speaking of art. LS38 of the Code 
NapoleiMi, m-*!!! »ays: *Rea$ion plainly enough tells q$, that it is impossible to fortify. 
Impair, vvr cv>rroWratf, in any conceiTable manner^ that which dots not exist; it can no 
Mor^ be oonArwe^i than it can be doitroycd/' It is for this reason, that I think, (in 
oppo$ilk^n to the opiMO« of OpMonficr\ that art. 19^9 of the Dntch Code is applica- 
bW exciuMxrly to the <«tt5 na»M»i in Tit. IV, *c, S. Book III. It is, in fpct, only in 
t)»Hie Oftiies th$X the law a^^mits in express t«rms, an action for reM»diag or nnUi- 
lk«t)oit. 

^> T>jws in 3onativvns wiihont rtt:istT*t-on. U i^i. pr, 1^ :^5 4 S, C de don. (8. 54). 
t*. N. $ ^. l>. ,^f don, i. \\ et ux. ,i4. IV 

^ I.. ITS. t». 1^. I I, 0. de R, J, H%MU phn«palis cans* «*« cvwstsAat, 
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L. 1. § 7. D. depos. (16. 3). L. 42. C. de transact. (2. 4) •)• 
It might be that an act was defective as snch, bat con- 
tained all the elements necessary to form a different act. 
The question would then arise: ^Does the act, of which 
all the elements are present, exist, although the parties in- 
tended to form a different one? In other words must we here 
admit a conversio actus juridici ^) ? Every thing would depend 
upon the intention of the parties. If it seemed probable that in 
case what was primarily intended could not be realised, they 
had intended (subordinately) that which could be performed, that 
intention should be respected^). And it must be presumed that 
this is the case, whenever the two acts lead, in &ci, to the 
same result 4), although it be in a different form and manner. 



1) See art. 1841, 1858. Neth. Code. 

') See, ou this quesUon, a short bat comprehensive dissertttioii, by Bomer, xur Lehre 
von der Conversion der Rechtsgeshafte, inserted in the Arch, fur Civ. Frax., T. 36 
No. 4. — Windscheid, § 82, notes 13 and 14. 

») L. 5. D. de resc. vend. (18. 5). L. 3. D. de test. mil. (29. 1). L. 8. pr. L. 19. 
pr. L. 23. D. de aeceptil. (46. 4). L. 66. L. 112. D. de R. J. 

*) L. 1. § 4. D. de const, pec. (13. 5). L. 1. § 2. D. de V. O. (45. 1). L. 9. D. 
de spons. (23. 1). L. 1. D. de jur. Cod. (29. 7). L. 13. § 1. D. eod. L. 41. § 3. D. 
de vulg. et pupiil. subst. (28. 6). L. 29. § 1. D. qui test. fac. poss. (28. 1). L. 88. 
§ 17. D. de leg. II. (31). L. 8. C. de Cod. (6. 36). L. 11. C. de testam. manum. 
(7. 2). Art. 102, 135 Code Com. Neth. — In Dutch law, the question is presented, 
whether the nomination of a testamentary executor, made by an instrument which did 
nut combine the conditions necessary for a testament, was valid; — such a nomination 
being susecptible of being made by an instrument bearing simply the signature of 
the party, without other formality. [That is, without the notarial authentication required 
in Holland to render a Testament valid.] For the decision of this question, the supreme 
Court, (decree of 11 April, 1845), has acted upon a rule apparently of general appli- 
cability: — "utile per inutile non vitiatur," — without taking into account the intention 
of the testator; — thus ignoring the true point of view from which the question should 
have been regarded ; fur the question was not merely whether the testator could appoint 
an executor by an instrument which would have been void as a will, but also if he had 
really intended to make the appointmeut. See Regtzaal, III, p. 9. Reohtgel. adviezen, 
T. V. p. 85. 

i) "Note by Translator. It is scarcely necessary to remind English or Ameri- 
can readers, that by their laws the nomination of an executor musl be made with the 
same formalities as a testament; and even, that, by the old rule, to appoint a person 
executor, without any farther disposition, was, in fact, to make him universal legatee I 
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Otherwise^ an express declaration is necessary to the conversio 
actus juridicL 

Voidability, or annnllability, (Anfechtbarkeit, Angreifbarkeit), 
existed, when the act was tainted by a defect which did not 
prevent its legal existence, but which, by reason of special 
circnmstances, — ordinarily for eqnitable reasons, — gave to 
one of the parties the right to demand the cessation or nullifi- 
cation of its effects ^). The canse of voidability might have exis- 
ted from the ontset, or might have arisen subsequently ^). The 
differences between nullity and annullability may be noted as 
follows : 

I. An act or an instrument which was null, had no legal 
existence or effect. An act or instrument which was only voida- 
blCj produced, at first, its normal efiects; and lost its force only 
in the event of an attack made upon it by legal means '). 

II. Hence it results that a voidable act might be guaranteed 
by an hypothecation, a pledge, or a warranty 4); differing in this 
respect from an act actually void. L. 6. D. de Y. 0. (45. 1). 
L. 6. § 2. L. 70. § 4. D. de fidei. (46. 1). L. 11. § 3. D. de 
pign. act. (13. 7). 



^) For example: annulment oh laetionem, or by reason of violence or fraud, — or 
for latent defect; — the querela inofficioti, — the revocation of donations by reason of 
ingratitude etc. — Wachter, II, § 86. Windscheid § 82. 

S) A change in the circumstances under which an act had been performed gave 
no ground for annulling it, except in cases provided for by law, or agreed between the 
parties. L. 8. et L. fin. C. de revoc. don. (8. 54), and L. 3. C. loc. cond. (4. 65), 
Since Weber, (Naturl. Verbindlichkeit, § 90,) this doctrine is considered incontestable. 
To recognize in acts, the existence of a tacit, or unexpressed condition, ''rebus sic stan- 
tibus'*, would be fatal to commerce I See Puchta, Vorles. p. 154; Wachter, §86. note 16. 

') Windscheid, 1. c. : ''When the legal act is not void, a counter-act is indispensable, 
to deprive it of its effects ; while for an act really null, this counter-act, is not only not 
necessary, but cannot even be conceived." 

^) But if it was not expressly to cover the defect of the act that guarantees 
had been demanded, the influence of the voidability would extend itself to them, in some 
degree. L. 7. § 1. L. 9. D. de exc. (44. i). L. 82. D. de fidej. (46. 1). § 4. I. de 
replic. (4. 14). L. 11. C. de exc. (8. 36). L. 13. pr. D. de min. (4. 4). Art. 2012 
Ck)de Nad. Art. 1858 Code Neth. Art. 1351 et 1352 Code Autr. Pr. L. R. Part. I. 
Tit. 14, § 251 et 254. 
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III. An act merely voidable conld be impeached only by those 
in whose favour the cause of annulment was established by law. 
On the contrary, an act absolutely void is deprived of all force 
and e£rect towards all parties concerned or interested '). 

IV. A voidable act, (in contradistinction to one actually void) 
might be cured of its vice or defect, by an express, or even a 
tacit, renunciation of the means of attacking it ^) ; — a renunci- 
ation the e£fect of which was not to give to the act an efficacy 
which it had not previously possessed, but rather to suppress 
the possibility of rendering it in-efQcacious ^). 

v. Finally, in case of annuUability, the nullification had no 
retro-active e£fect; and if the parties were, as nearly as possible, 
restored to the position which they occupied when the act 
was done ^), any legal rights acquired, in the interval, by third 
parties, were in no respect attainted or diminished. L. 10. G. 
de resc. vend. (4. 44). ^Quem (dolum) si fuerit intercessisse 
probatum, non adversus eum in quem emtor dominium trans- 
tulit rei vindicatio venditori, sed contra ilium cum quo contraxe- 
rat, in integrum restitutio competit." L. 43. § 8. D. de Aed. Ed. 
(21. 1). ^Fignus manebit obligatum, etiam si redhibitus fuerit 
servus.'' L. 4. pr. D. quib. mod. pign. solv. (20. 6) s). 



1) Wachter; § 86, No. 3. Art. 171, 1367, 1482 Neth. Code. 

S) L. 24. S. 26. § 3. D. de cond. ind. (12. 6). L. 4. C. de his quae ti (2. 20). 
L. 8. § 1. D. de min. (4. 4). A certain lapse of time might, also, core the defect. 
There are even a few cases where this cored a positive nullity. L. 8. C. si nug. fact. (5. 
74). See, also Art. 172, 1492, 1929 Neth. Code. 

8) Sav. Syst. IV. p. 560. Wachter, p. 657. 

^) L. 23 § 7. D. de Aed. Ed. (21. 1). ''Jodicimn redhibitoriae actionis, atrmnque id 
est veuditorem et emtorem quodammodo in integrom restitnere debere." L. 60. D. eod. 
^'Faeta redhibitione, omnia in integrum restituontor perinde -ac si neqne venditio inter- 
oesat." 

^) The same principle mast be recognized in Dutch Law. — Diephnis, T. VI, § 1085, 
disputes it, but his reasons are not conclusive. 



SECTION IV. 



Of donatioiLS, considered as legal acts of a special natora 

§ 68. THB IDEA AND THE CHARACTER OF A DONATION. 

By donation, in the extended sense of the word, was meant 
eveiy act by which one person conferred upon another a favonr 
appreciable in money. (Having a pecuniary value). L. 9. pr. L. 23. 
pr. L. 29. pr. D. de don. (39. 5). ^Donari videtur quod nullo 
jure cogente conceditur." L. 18. L. 5. § 13. 14. 16. D. de don. 
inter vir. et ux. (24. 1). Donation ^), thus understood in its general 
acceptation, must be distiuguished from donation in the more 
restricted sense; and this the more scrupulously because to the 
latter alone were applied those special legal rules ^) which were 



^) As to the place which donations shonid occupy in law, and as to that which was 
assigned to them, both in Roman and in modern law. See Fachta, Instit., II. § ^6; 
SaT. Syst. IV. § 142; Schilling, § 350. Erinnering; Unger, § 95, note; Arndts, § 80. 
We say with Fachta, (Vorles. $ 68): "A donation may produce the acquisition of every 
species of proprietary right; and as, moreover, it belongs to no particular class, its place 
is, consequently in the theory of rights in general." The Dutch legislator — (and the 
same is true of the Prussian, L. R. Part. I. Tit. II, § 1037), — has evidently re- 
garded only one of the forms of donation, — that of a promise of donation ; although it 
is difficult to reconcile this restricted conception with the art. 1724, unless indeed, one 
finds an obligatory convention even in the gift of an alms; which certainly seems for- 
ced. — The Austrian Ck}de (§ 938) unites datio and promissio. See Unger, 1. c. $ 93. 

S) Prohibitions between husband and wife; the formalities required and the power of 
revocation. Sav. 1. c. 
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onknown to any other species of liberality. Now, in its proper 
sense, a donation was a legal act, by which one person gratni- 
tonsly and of his liberality, deprived himself of, and attributed 
or made over to another, with the intention of benefiting him, 
an advantage having an appreciable money value, which the lat- 
ter accepted. 

It follows from this definition, that the distinctive characteristics 
of a donation were: 

I. The absence of all legal necessity for the act. — From the 
moment that there existed an obligation, — were it only a na- 
tural obligation ^), which must not be confounded with a simple 
charitable duty, — there was no donation. L. 15. § 4. D. Loc. 
(19. 2). L. 19. § 4. D. don. ^Si quis servo pecuniam crediderit, 
deinde is liber factus, earn expromiserit, non erit donatio, sed 
debiti solutio. Idem in pupillo qui sine tutoris auctoritate debue- 
rit, dicendum est, si postea, tutore auctore, promittat." 

II. The liberality might not be compensated by any reciprocal 
advantage, actual or expected. L. 19. § 5. D. h. t. ^Sed et hae 
stipulationes, quae ob causam fiunt, non habent donationem.'' L. 1. 
pr. D. eod. ^Propter nuUam aliam causam, quam ut liberalitatem 
et munificentiam exerceat." L. 18. pr. eod. L. 28. § 2. D. de 
pact. (2. 14). L. 8. § 5. D. quib. mod. pign. (20. 6). 

III. The donor made the sacrifice of a something already 
existing and within his own proper ownership ^), and to that 
extent actually impoverished himself by his liberality ^). He who. 



^) It is for this reason that the accomplishment of a promise of donation is not a 
donation. Sav. Syst. IV, p. 53. Unger, 1. c, note 5. 

') The sacrifice might consist, among other things, in an engagement towards another, 
and in (consequently) adding to the property of another, a claim against himself. L. 43. 
D. de v. S. '^Id apud se quis habere videtnr, de quo habet actionem, habetur enim 
quod peti potest." L. 28. i. f. D. de neg. gest. (3. 5). 

B) For this reason, the following are excluded from the category of donation: — De- 
posit, loans without security or during pleasure, the management of business, and the 
gratuitous performance of labour. It was so, even when it was possible or usual to claim 
in this respect payment as from any other perssn for whom the labour might have been 
performed ; and the reason is that even in this latter case, it is true that one has omit- 
ted to acquire something, but has given nothing. The same may he said of permitting 
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in favour of another, neglects to acquire something *), is liberal, 
but he does not give. L. 31. § 7. D. de don. i. v. et ux (24. 1). 
^Non videtur ea esse donatio: quia nihil ex bonis meis diminui- 
tur." L. 28. D. de V. S. (50. 16). "Qui occasione acquirendi non 
utitur, non intelligitur alienare.'' L. 5. § 14. D. de don. i. v. et 
ux. (24. 1). "Neque enim pauperior fit, qui non acquirat, sed 
qui de patrimonio suo deposuit.'' L. 5. § 5. D. de jur. dot. 
(23. 3). L. 6. § 2. 5. D. quae in fraud, cred. (42. 8). L. 1. § 6. 
D. si quid in fraud, patr. (38. 5). 

IV. The donee was enriched: or, in other words, the bulk of 
his property was really augmented. ^Definiri solet earn demum do- 
nationem impediri solere quae et donantem pauperiorem et ac- 
cipientem facit locupletiorem.'' L. 5. § 16. D. eod. In case of 
an act which tended only to guarantee the maintenance of a 
right, — or on the contrary tended to the abandonment of such a 
guarantee, — there was no donation. L. 1. § 19. D. si quid in fraud, 
patr. (38. 5). L. 18. D. quae in fraud cred. (42. 8). L. 1. § 1. 
L. 11. D. quib. mod. pign. solv. (20. 6). 

V. The intention to give (animus donandi) was indispensable. 
He, who pressed by the want of money, sells something at 
a price below its value, or induced by some urgent necessity, 
buys something at a price beyond its worth, no more makes 
a donation, than he who, to avoid the risk and trouble of a suit, 



the grataitoos occapation of a house by another. See, on the contrary, Savigny, Schilling, 
§ 349, note f. x; § 351, note o. In L. 9. pr. D. de don., one must either look, 
with the Glossarists, at the servitus habitandi, or take the word donate in an extened 
sense. Savigny, who cites this law in support of his opinion, p. 33, contradicts himself 
at p. 39, where he recognises in the word donatio^ which occurs in the same section 
of the same law, "a donation improperly so called." 

^) For the same reason, the reduction or the remission of interest to accrue did not 
constitute a donation. L. 23. pr. D. h. t. "Modestinus respondit: creditorem futuri 
temporis usuras et remittere et minuere pacto posse, nee in ea donatione ex summa 
quantitatis aliquid vitii incurrere." L. 31. $ 6. D. de don. i. v. et ux. (24. 1). Unger, 
nate 17, — who limits this decision to the case where the loan of money was not made 
for a fixed time, — forgets that the acquisition of future interest supposes that the' 
principal obligation continues to subsist; which usually, depends upon the sole will of 
the debtor. This case cannot, theufore, bo placed in parallel line with the remission of 
a debt due at a certain date. 
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effects a compromise with his debtor. L. 65. § 1. D. de cond. 
ind. ^Nam si lis fait; hoc ipsum, quod a lite disceditnr, causa 
videtur esse." 

VI. It was requisite that the intention of the donee shonld 
agree with that of the donor; that is to say, that the donation 
should be, either expressly or tacitly, accepted; and although the 
unilateral act of him who desires to confer a favour upon another, 
might, at first, produce some effect, a donation, properly speak- 
ing, could not be effected without the concurrence of him upon 
whom the favour was bestowed *). 



§ 69. OF THE DIVERS MODES OF DONATION. 

All donations contained the attribution to another of some pe- 
cuniary benefit; whence it follows that they might be made in 
as many different manners as there are different means of as- 
suring a pecuniary advantage to another. A donation might con- 
sist, lo. Of the transfer of the ownership of a real right, ^) or of a 



^) The qaestiou whether, by Koman Law, acceptance by the donee was requisite, is 
answered affirmatively by a majority of authors. — Savigny, however, — (Syst. IV. 
§ 160), — and Keller (§ 65) teach the contrary; but the former opinion is the true 
one. — In fact, and to begin with, no one could impose' & favour upon another. L. 19. 
§ 2. D. h. t. "Non potest liberalitas nolenti acquiri." L. 69. D. de R. J. Moreover 
a donation was always classed among conventions and treated as such. L. 4. C. de litig. 
(8. 37). L. 14. pr. C. de SS. Eccles. (1. 2). L. 17. C. de fid. inst. (4. 21). "Con- 
tractus venditionum, permutationum vel donationum." L. 44. D. de don. i. v. et nx. 
L. 55. D. de O. et A. (44. 7). "Sive ea venditio, sive donatio, sive conductio, sive 
quaelibet alia causa contrahendi fuit, nisi animus utriusque consentit, perduci ad effectum 
id quod inchoatur non potest." Cic. Top. c. 8. i. f. "Neque donationem sine acceptione 
intelligi posse." Thus, if I pay donandi animo another person's debts, or if I bind 
mysslf for him without his knowledge, his debt might be extinguished, but there would 
be no donation. The provisions respecting acts done in fraudem legis^ served to prevent 
any one from eluding the law by this means. — Vangerow, I. § 121. Unger, § 95, 
notes 26 — 30. — Prussian law recognizes no unilateral donation, but requires acceptance 
in all cases. (Part I, Tit. 11, Koch, ad § 1037. 1058). It is the same with the Austrian 
Code (Unger, 1. c), the Code Napoleon, (art. 894), the Dutch Civ. Code, (arts. 1073, 
1720, 1724, and arts. 2367, 2374, of the Project of 1820). 

3) Thus the owner might gratuitously create, for the benefit of another, a right of use 
I. 13 



194 

debt ^). 20. Of the renunciation; without a transfer properly so calledi 
of a right already acquired ^), or of a debt to accme against the 
person favonred ^). 3<>. Of the creation by the donor, of a claim 
against himself; for the benefit of the person whom he sought 
to favour, thus engendering a promise of donation «), the execu- 
tion of which would be no longer a liberality; but the payment of 
a debt s). It is because of this diversity in the forms in which 
a donation might be e£fected; that it is desirable to treat the 
subject as a part of the general system of law. All simple do- 
nations might; however, be included in three principal classes, — 
according as they were effected dando, obligandoy or liberando «)• 
Donations were yet further divided, into donations inter- 
vivos, and donations mortis causa. Pr. I. de don. (2. 7). L. 1. 
pr. D. de m. c. don. (39. 6). — The donation in case of death 
was that; the creation or subsequent existence of which were 
dependent upon the death of the donor; so that it remained in 
suspense until the moment of his decease, or until it lapsed, 



or of nsafract, or a territorial servitude. Thus the holder hy emphyteusis, or the owner 
of the surface, might, by donation, transmit his rights to another; or the usufructuary 
could convey the exercise of his rights, in the same manner. § 3. I. loc. (8. 24). L. 1. 
§ 7. D. de superf. (43. 18). Sav. Syst. IV. p. 117, and passages cited by that author. 

1) L. 2. 3. C. de don. (cession). L. 2. § 1. L. 21. \ 1. L. 33. § 3. D. de don. 
(delegation). 

^) For example, — the renunciation of a servitude or of any other real right. (L. 86, 
$4. D. de leg. 1.); the express or tacit remission of a debt, even when made to an 
insolvent debtor. L. 116. D. de R. J. ''Si quis obligatione liberatus est, potest videri 
cepisse.** L. 31. § 1. § 4. D. de m. c. don. '*Fer accepti quoque lationem egens debitor 
liberatus, totam earn pecuniam, qua liberatus est cepisse videtur." L. 6. 15. C. de sol. 
(8. 43). 

3) When, for example, one manages the business of another, with the intention of not 
charging the expenses of his management. L. 14. D. 1. L. 2. i. f. C. de R. V. (3. 32). 
L. 12. C. de neg. gest. (2. 19). L. 6. $ 2. D. mand. (17. 1). L. 4. D. neg. gest. 
<S. 5). L. 32. D. de pact. (2. 14). 

^) That is, not a promise that one toill give, but a promise which is a donation. 
L. 49. D. de V. S. '^Aeque bonis adnumerabitur etiam si quid est in actiouibus, peti- 
tionibus, persecutionibus." Sav. Syst. IV. p. 119. Puchta, Vorles. § 63. Unger, p. 198. 

') It hence follows, that the fact of the execution was not subjected to the rules res- 
pecting form, nor to the prohibitions between husband and wife. 

8) Sav. 1. c, p. 105. 
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when he was the survivor. (L. 29. L. 32. D. eod. "Non videtur 
perfecta mortis causa donatio facta, anteqnam mors inseqnatnr." 
L. 2. D. eod. ^Aliam esse speciem mortis cansa donationnm, 
cam qnis imminente pericnlo commotns, ita donat, nt statim fiat 
accipientis. — Tertinm esse genns donationis ait, si qnis pericnlo 
mortis non sic dat, at statim fiat accipientis^ sed tunc demum 
cum mors fuerit insecuta.''). In the absence of this element, a 
donation, — even when made on the occasion of death, ') con- 
stituted only a simple donation inter vivos, — a donatio abso- 
lutUf in contradistinction from the mortis causa donatio'A, which 
is really conditional. — L. 35. § 2. D. eod. ''Sed mortis causa 
donatio longe differt ab ilia vera et absoluta donatione, quae ita 
proficiscitur, ut nullo casu revocetur ; et ibi, qui donat, ilium 
potius quam se habere mavult; at is qui mortis causa donat se 
cogitat, atque amore vitae recepisse potius quam dedisse mavult 
et hoc est, quare vulgo dicatur, se potius habere vult quam eum 
cui donat, ilium deinde potius, quam heredem suum." 



§ 70. CONDITIONS NECESSARY TO A DONATION BETWEEN 

LIVING PERSONS ^). 

The following conditions were necessary to a donation between 
living persons: 
I. That the donor should have the capacity for disposing gra- 



^) Fapiniaii shews in a striking manner, the difference between a donation made 
on the occasion of death or by reason, or in the event, of death. ''Non enim ad alia 
constitutionem pertinere, quam quae certa lege donarentnr et morte insecuta qnodammodo 
bonis auferrentar, spe retinendi peremta: earn autem qai absolute donaret, non tarn mortis 
causa quam morientem donare." L. 42. $ 1. D. de m. c. don. — By Prussian and 
Austrian Law the donaXion mortis causa is still in force. Prus. L. R. Part. I. Tit. 11, 
$ 1134. Aust. Code, § 956. The Code Nap. (art. 893) and Dutch Code (art. 1703) 
exclude it. 

^ By reason of the affinity which exists between the donation mortis causa and a 
legacy, we propose to treat it under the head of hereditary rights. 
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taitously of his property. This capacity was not derived from the 
right of administratioQ; (management), nor did it appertain even 
to all those who had the power of alienation '). 

II. That the donee should have the capacity of acquiring the 
objects intended in the donation. L. 9. § 3. D. de don. (39. 5). 
^Donari non potest, nisi quod ejus fit, cui donatur'' ^). 

III. That the formality prescribed by law should be observed. 
This formality consisted of a registration upon the public records, ^) 
whenever the value of the gift exceeded 500 solidi «). Below 
this sum, simple consent was sufficient. L. 34. pr. L. 36. § 3. 
G. h. t. § 2. I. de don. (2. 7). The valuation of the gift was 
founded upon its saleable value, after allowing for expenses and 
charges attaching to the gift. L. 18. § 3. D. de m. c. don. L. 
1. § 16. D. ad Sctum. Trebell. (36. 1). In case of an usufruct 
or other personal servitude, the valuation was made according to 
the probable duration of the life of the donee. L. 68. pr. D. ad 



1) The son {filius famiUas) who had the free control of his peeulium, conld not 
make a donation; and the same was the case with mandataries or gaardians. L. 7. pr. 
D. h. t. '^Non enim ad hoc conceditur libera pcculii adroinistratio nt perdat." L. 22. 
46. i 7. D. de adm. et per. tut. (26: 7). Arts. 1713, 179. Civ. Code Neth. arts. 902, 
1421, Code Nap. 

') As to this Fragment, see the Glossaries, and Sav. Syst. IV., p. Ill, et sapra. 

3) The Cinciau Law limited the amoont of gifts (modus legii Cineiae), and prescribed 
certain strict formalities; the omission of which did not, however, involve nullity, but 
gave room for the exceptio or replieatio leg. Cine, so long as the donor had n^t fhl- 
filled his generous intentions by a complete abdication of all power over the thing given; 
while the death of the donor confirmed the gift. — *^Cincia morte removetnr." Fragm. 
Vat. § $ 259, 266, 293, 310, 311, 313. These rules and these forms afterwards fell into 
desuetude, and gave way to others. Vangerow, I. § 122. Savigny (Oblig. II. p. 130) 
thinks that the permission to make a donation, — especially of a sum relatively so 
large, - without the requirement of any formality is not justifiable; considering that 
such an act may, more than any other, be the result of rashness or waut of reflection. 
It is not therefore surprising that all more recent legislation has subjected the pactum, 
donationis to formalities more or less strict. Prus. L. R. 2., Fart. I, Tit. 11, $ 1063. 
Anst. Code, § 943. Code Nap., art. 931. Civ. Code Neth., arts. 1719, 1724. 

^) The amount of the fruits was not reckoned. '^Cum de modo donationis quaeritur 
neque partus nomine, ncquc fructnum, neque pensionnm, neque mercedum ulla donatio 
facta psse vidotur.*' L. 11. § 1. D. h. t. L. 9. $ 1. eod. 
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leg. Falc. (35. 2). If the gift consisted of an annuity not ex- 
ceeding 500 solidi per annam, it was at one time, doubtful whe- 
ther it was to be taken as one collective gift; or as several 
separate and independent gifts i). Justinian, however, decided the 
question, by distinguishing between a gift ceasing on the death 
of the giver or of the receiver, or continuing thereafter. In the 
latter case, registration was necessary. L. 34. § 4. G. de don. ^). 
If the object of the gift was a debt which depended upon a 
suspensive or determining condition, there was the alternative of 
awaiting the time when the accomplishment or non-accomplish- 
ment of the condition should have become certain, — or taking 
for basis, (as in the Falcidian law), the probable or contingent 
value of the gift, in order to ascertain if the observation of the 
formality was necessary. — L. 45. § 1. L. 73. § 1. D. ad leg. 
Falc. (35. 2). If the claim or debt given was of doubtful value, 
the price at which it could be sold was considered as represen- 
ting the value of the gift. Arg. L. 82. D. eod. — The remission 
of a debt constituted a gift of the amount of that debt, even 
when the debtor was not in a condition to pay. L. 82. eod. 
^'Gum debitori liberatio relinquitur, ipse sibi solvendo videtur, et 
quod ad se attinet, dives est.'' L. 31. § 1 et 4. D. de m. c. 
don. (39. 6). 



1) '^ Variabatnr, utram earn ex particnlari donatione, multas fecisse donationes existi- 
mandam sit, et eas actis Don indigere, an ex totius stipalationis fundamento et fonte 
eias ex quo annuae donationes profluxernnt, et unam earn esse donationem putandam et 
procnl dubio, raonnmentornm observatione vallandam." 

^ "Ut si baJQsmodi qaidem faerit donatio ut intra vitam personarum stetur, vel 
dantis, vel accipientis, et multae intelligantar donationes, et L'berae a monumentorum 
observatione — sin aatem heredum ex utraque parte fuerit mentio, vel adjiciatur tempus 
vitae vel donatoris vel eias qui donationem accepit, tone ei quasi perpetaata donatione 
et continuatione eias — et ana intelligatur donatio.** There is a dispute as to the con- 
cluding words of this passage. Caja^, (Observ. 15^ 22), relying upon a scholium of the 
Basilicae, reads adiiciatur, or vel non adiiciatur. — Sav. Syst. IV, 213, reads, "nee 
adiiciator tempus vitac heredum vel donatoris"; and there are yet other variations. 
The true explanation, — i. e. that vitae is not in the genitive, but in the dative, — 
has been given by Briegleb, Arch, fur Civ. Pr. Tom. 38, p. 192, et s. See also Vangerow, 
I, § 122] and Arndts, $ 81, note 4. 
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When several donations had been made, at different times, to 
the same person, each of which gifts was within the legal limit 
of amount, registration was not required, — in so fiar at least, 
as there had been no attempt, by this means, to evade the law. 
L. 34. § 3. G. h. 1. ^£t plnres intelligantnr, et signlae secon- 
dnm soi natnram obtineant, et monnmentomm observatione non 
indigeant." 

When the requisite formality had not been observed, the gift 
was void in so far as it exceeded the legal limit; but as to the 
rest it was valid ^). This modification had, sometimes, the effect 
of creating between the donor and the donee a compulsory in- 
divisible joint ownership, from which the rules established by 
Justinian offered a means of release. L. 34. pr. et § 2. 1. 

The following were exempt from the formality of Registration ^). 

I. Donations made to or by the £mperor. L. 34. pr. Nov. 52. 2. 

II. Donations made for the ransom of prisoners. {In catisas 
piissimas). L. 34. pr. L. 36. pr. eod. 

III. Donations of personal property, made to deserving soldiers, 
by the military commandant, (magister militum), whether drawn 
from booty or furnished from his own property. L. 36. § 1. 

IV. Donations made for the restoration of buildings destroyed 
by accident or fire. 

v. Donations serving to constitute a marriage portion. L. 36. § 2. 
eod. L. 31. pr. G. de jur. dot. (5. 12). Between husband and 
wife, gifts were made valid by death, provided, that when they 
exceeded 500 solidi, they had been registered. L. 25. G. de don. 
i. V. ei ux. (5. 16). 



^) ''Hoc qnod snperflaam est tantummodo nOD valere, reliquam vero qaantitatem quae 
intra legis terminos oonstitata est in sao robore perdurare.*' — L. 34. pr. 1. 
3) Sav. Syst. IV., $ 167. 
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§ 71. REVOCABILITY OF DONATIONS BETWEEN LIVING PERSONS. 

A donation, although generally irrevocable, might be revoked, 
either by a third person whose rights had been infringed by 
the generosity of a donor, or by the donor himself. The former 
mode of revocation was effected by means of the querela inof- 
ficiosae donationis, and belongs to those, whose hereditary portion 
(legitim) had been diminished or exhausted by the gift i). Fragm, 
Vat. § 270, 271, 280, 281. L. 5. C. de inoff. don. (3. 29). 
Moreover, creditors might demand the nullification of donations 
made by their debtor in fraud of their rights; and they retained 
this right even when the person enriched by the gift had no 
knowledge of the fraud committed by the donor. "Nee videtur 
injuria affici is qui jgnoravit, cum lucrum extorqueatur, non dam 
num infligatur." L. 6. § 11. D. quae in fraud, cred. (42. 8) *). 

The donor might, himself, revoke his gilt: 

I. By reason of the birth of children after the making of the 
donation. (But this right belonged only to the Patron as against 
his freed man 3). 



^) Schilling, p. 973 xx, — (and the opinion which he expresses, had been already 
set forth in the Glossa,) — believes that the donor himself, in case children were 
bom to him, could revoke the gift, by a condictio ex lege^ on the ground of attaint 
to their reserved portion {legitim). This opinion seems to me erroneous; for, first, 
since no other than the donor is exactly aware of the state of his fortune, such a revo- 
cation would, in reality, depend upon his caprice, and would degenerate into a revocatio 
ob supervenientes liberos. Again, it is nncertain whether the children will survive the 
donor, or whether, for some reason, they may not be deprived of the right to contest 
the donation. The rescript quoted in L. 5. C. de inoff. don., has in view, solely, to allay 
the fears of nn anxious father, who seemed uneasy as to the excessive donations which 
he had made to his children already born ; and to this end the authors of the rescript 
remind the father of the legal means of which the children yet to be bom might avail 
themselves at his death : — ad patrimonium tuum revertetur. The L. 8. C. de rev. don. 
(8 56) upon which Schilling relies, does not prove his case ; for this text does not read, 
like the other, revertetur, but revertAtur, — while the right of revocation by the patron 
is founded exclusively upon the subsequent birth of children. See. Sav. Syst. lY, § 168 c. 
*) See also art. 1377, Neth. Civ. Code; arts. 775, 776. Neth. Com. Code. 
^) In practice, this provision was extended to all donors, but wrongfully so. Formerly 
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n. For ingratitnde on the part of the doneei ') — provided 
it was manifested by the acts specified by law ^\ and that these 
acts were proved before the judge. L. 31. § 1. D. de don. L. 
7, 9, 10. C. de rev. don. (8. 56). To recover the thing given, 
the donor had the condictio ex lege, by means of which he de- 
manded the restoration of the object itself, if it still existed, 
(identically or in kind), and in the contrary case its valne; but 
solely for so much as the donee had gained by the donation 3). 



this extension might have been thought legal, bat all doabt on the sabject is removed 
by the Fragm. Vat. which prove that the L. 8. C. de rev. don., far from extending 
the power of revocation by the donor, limits even that of his patron to this sole and 
unique case. ($ 272, 313). Sav. Syst. IV, p. 229. The Austrian Code forbids the revo- 
cation, but shews some favour to children subsequently born. The Prussian Law, (Part. I. 
Tit. 11. § 1140, 1141), permits revocation only as to the promise to give, bat forbids 
it when the thing given is already in posesssion of the douee. The Code Napoleon 
permits it as to all donations, and with a rigour which leads to acts of great injustice 
(art. 960). The Dutch Code has wisely forbidden it absolutely. 

1) Anciently, revocation for ingratitude was a right of the Patron only. It was after- 
wards given to ascendants, and finally, by a law of Justinian, to all donors. L. 1. 7. 9. 
10. C. h. 1. It is the same in Prus. L. R. Part I, Tit. 11. § 1151 et seq; — in 
the Austrian Code, § 948; in the Code Napoleon, arts. 953, 955; and in the Neth. 
Code, art. 1725, no» 2 and 3. 

^) ''Ex his enim tantummodo caasis si fuerint in judicium dilucidis argamentis cogni- 
tionaliter approbatae, etiam donationes in eos factas everti concedimus." L. 10. C. 1. 

^) If the donee was not enriched (by the gift) there was nothing to restore. L. 65, 
§ 8. L. 26, § 12. D. de cond. ind. (12. 6). L. 28. pr. D. de don. i. v. et ux. (24.1). 
As to this last law, the Glossa makes this very just remark : " Validior tamen ratio 
est quia hactenus revocatur donatio, quatenus looupletior est qui accepit." — I even 
regard as at least contestable, the opinion of Savigny (p. 236), and of Unger, (II, p. 
216), who admit, as does also the Dutch Law, (Code civ. art. 1728), that the donee is 
responsible for the destruction or consumption of the gift, if effected after the act of 
ingratitnde, but before the revocatioo. At least, the L. 7. C maintains all which, '^matre 
pacifica et ante inchoatum coeptumque jurgiam perfectam est." To invoke, by way t)f 
analogy, what took place in the m. c. donatio, (qaoniam scit sibi •posse condici, si con- 
valuerit donator, (L. 39. D. d. c. m. d.), is to lose sight of the fact that in this case 
the revocation is inherent in the nature of the donation itself, and is but the immediate 
consequence of the express will of the parties; while the revocation by reason of ingra- 
titude depends entirely upon the disposition of mind of the donor; who may grant a 
generous pardon, upon which the donee may have reckoned, without bad faith. 

There is controversy, also, as to the restitution of fruits in case of ingratitude. Savigny 
(p. 239) imposes it upon the duuee Schilling combats this doctrine, but on the not 
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The right of action in revocation by reason of ingratitnde, was 
personal; and of those which have a vindictive character^ (vin- 
dictam spirantes)] — and not having properly the character of 
action of patrimonial right >) did not pass to the heirs of the 
donor, and could not be exercised against the heirs of the donee, 
unless indeed; it had been already, commenced against the donee 
by the donor himself, during his life ^). 

A renunciation a priori of the right of revoking a donation 
for the motives above cited, would appear to have been void, 
as contrary to good morals. L. 27. § 4. D. de pact. (2. 14). 
^Expedit enim timere furti vel injuriarum poenam.'' L. 1. § 7. 
D. Dep. (16. 3). L. 23. D. de R. J.). On the contrary the mother 



very strong ground that the donee, until tlie revocation, was owner of tlie thing and 
entitled to its produce. The real question can be only whether the restitution of fruits 
should, in this special case, he regarded as equitable; and I should answer this question 
in the negative, because, so long as the revocation has not taken place, the donee has 
had possession not only by a legal title, but by the wish and with the full consent of 
the donor. The French and Dutch legislators (Code Nap. 958, and Neth. Code 1728), 
ordain restitution of products (fruits) only from the date of the demand; and this is, in 
every way, preferable to the Prussian and Austrian systems, which consider the donee 
as a possessor in bad faith from the moment of the act of ingratitude. Vide, for 
Prussian Law, Part I, Tit. 11, $ 1167, Koch, ad h. 1.; and for the Anstrian Code, 
§ 949, Unger \ 98, note 19. Both consider this rigour as contrary to the nature of 
things. 

1) L. 7 et L. 10. C. 1. ''Hoc tamen usque ad primas personas tantummodo stare 
censemus, nulla licentia concedenda donatoris successoribus huiusmodi queremoniaram 
primordium instituere." The provisions of modem law are more severe. See art. 957 
Code Nap., art. 1729 Code Neth.; Part I, Tit. 11. $ 11B7— 1160. Pr. L. R.; et § 919 
Cod. Autr. 

^) I. The simple manifestation of dissatisfaction on the part of the donor did not suf- 
fice to convey his right of revocation to his heir; and this Schilling justly maintains, against 
Savigny. II. Did the right of revocation pass to the heirs, when it was founded upon the 
non-execution of charges? The poiut is doubtful; because Justinian classes such non -execu- 
tion with acts of ingratitude. I think, nevertheless, with Saviguy t. c. p. 934, and with 
Doneau, that it should be answered affirmatively. In fact it was only to ingratitude, strictly 
so called, that the following phrase would seem to have been applicable : ^ii ipse qui hoc 
passus est iacuerit, siletUium ejus tnaneat semper" (L. 10. C. I.); and besides, the revo- 
cation for non- execution of charges is not an action quae vindictam continet, but far 
more a veritable action of patrimonial right. 
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lost her right of revocatioDi if she led an excessively immo- 
ral life; (Portentosae vilitatis abjectaeque pudicitiae)'^ and she 
retained it for bat three causes in case of remarriage. L. 7. C. 
de rev. don. Nov. 22. G. 35. Anth. qnod mater. C. eod. 



§ 72. OF THE GIFT OF AN ENTIRE PATRIMONY OR ESTATE, 
OR OF A PORTION OF AN ESTATE. 

A donation might have for its object, not only certain pro- 
perty, — or certain specified rights, — forming a part of an 
estate or patrimony; bat also the entire estate, or any portion of 
it^); no matter whether certain things, or certain rights, were or 
were not reserved, or there were or were not charges laid apon 
the donee. L. 35. § 5. C. cit. L. 37. § 3. D. de leg. III. (32). 
L. 22. C. de don. (8. 54) ^). Sach a donation, even when 
it embraced the entire estate, did not create a successio per 
universitatem '). It is for this reason, that : — I. All the goods, 
property and rights which were conveyed, were required to be 
separately transferred and bestowed. L. 6. G. de her. vend. 
(4. 39). L. 3. pr. D. pro soc. (17. 2). — II. That the donor 
did not cease to be responsible for the engagements previously 
contracted by him, and that his creditors could sue him only, 
with no recourse whatever against the donee, who was not sue 
cesser juris] saving, always, the right, in case of fraud by the 
donor, to sustain the actio Pauliana*), against even the donee 



1) L. 85. § 4. de don. ''Sed etsi qois nniversitatis faciat donationem sive bessis, sive 
dimidiae partis soae sobstantiae, sive tertiae, sive quartae» sive qaantaecamqiie, vel totins." 

^ '^Cnm les Alio emancipato ea conditione nt creditoribos tois solveret, te donasse 
proponaa." 

*) Vide ante p. 119. 

^ Frand was presumed when the donor alienated his entire estate, knowing that he had 
debts. L. 17. D. quae in fraud, cred. (42. 8). * Lucius Titius, cnm haberet creditores, 
libertis suis iisdemque ftliis naturalibus universas res suas tradidit Respondit : quamvisnon 
proponatnr consilium IrauJaniti habuissc, tameu qui creditores habere se scit, et univer^sa 
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in good faith; ^qui de lucro certat.*' L. 72. D. de jar. dot. (23. 3). 
L. 6. § 11. D. quae in fraud, cred. (42. 8). The same principles 
were applicable when the donor did not give his own proper 
estate; bat only the title to an inheritance; the right to which 
had already vested in him; by the death of the predeces- 
sor. In that casC; he retained his character of heir and his obli- 
gations as debtor; and no direct relation was formed (by the 
donation) between his creditors and the donees). L. 28. D. de 
don. L. 2. G. de her. vel act. vend. (4. 39). L. 2. G. de pact. 
(2. 3). The gift of an inheritance which had not already accrned 
— the predecessor or testator being still aliyC; — if made without 
the consent of the latter ^), was forbidden under pain of confis- 
cation. L. 30. G. 1. ^Hnjasmodi pactiones odiosae esse videntur^ 
et plenae tristissimi et pericalosi eventas.'' L. 29. § 2. D. de 
don. L. 2. § 3. D. de his quae at indign. (34. 9). 

There is dispute as to the question whether a future property 
could form the subject of a gift; as well as property in posses- 
sion: but the solution seems to be affirmative s). In fact; as such 
a donation did not create a successio per universitatem, there 
is no reason why a universal successor should not take his place 
beside the donee ; even though there were nothing left to the 
latter praeterquam inane nomen heredis*). Moreover; such a 



bona sua alienavit, mtelligendos est fraadandornm creditorum consiliam habnisse, ideoqne, etsi 
filii ejus iguoravermit banc mentem patris sui fuisse, bac actione tenentur." If tbere bad been 
no agreement between the donor and the donee relative to the payment of the debts, it was 
presumed that the donee had assumed them as bis own, in virtue of the adage: *^bonanou 
inteUiguntur nisi deducto aere alieno" L. 72. pr. D. de jur. dot. Sav. Syst. IV, $ 159. 

1) It is the same in Dutch law, — by analogy of arts. 1674, 1575, Civ. Code, and 
arts. 1697, 1698, Code Napoleon. — Austrian and Prussian law enact otherwise. Fruss. 
L. R. Part. I. Tit. 11. § 463 et supra. — [Koch considers that these provisions are 
derived from the ancient Dutch practice, as it is reported by Voet, ad Tit. Fand. de 
hered. vend. $6]. Aust. Code, §§ 1278, 1282, — the provisions of which are criticised 
by Unger, II, § 97, note 24. I. § 64, note 11. 

^) By modern law the gift of an inheritance not yet accrued is not permitted, even 
with the consent of the testator or a predecessor. Fruss. L. R. Fart. I, Tit. 11, § 445, 
446 — Aust. Code § 879, No. 4. Code Nap. art. 1180, and Code Civ. Neth. art. 1870. 

') See, against Savigny, Fuchta, Vorles. § 71. 

*) L. 119. D. de V. S. (50. 16). '^Hereditatis appellatio sine dubio continet etiam dam- 
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donation conld be made only in the form of a promise or of an 
obligation; — and no one be can forbidden to exhanst, indi- 
rectly, all his estate, by contracting towards others all sorts of 
obligations. 



§ 73. OF CERTAIN SPECIAL KINDS OF GIFTS. 

The following are of a special character : 

I. Mixed gifts; that is those which are combined with a legal 
act npon an onerous condition, (mixtum negotium cum dona- 
Hone ^). A mixed act of this sort was considered a gift as to 
a party — and for the rest as a separate act; — provided, of 
course; that the nature of the thing did not render such a divi- 
sion impossible ^)y and that the intention of the parties permitted 
the amount of the gift to be calculated. It is important to dis- 
tinguish between this species of mixed or impure gift, and one 
to which the parties had falsely given the name or appearance 
of a different declaration of volition. This latter case was govern- 
ed by the rule which regulated simulated acts in general. In 
other wordS; the principles which affected gifts were alone appli- 
cable. L. 5. § 5. L. 32. § 24, § 26. L. 31. § 4, § 5. D. de 



nosam hereditatem. Juris enim nomen est sicat bonoram possessio" — L. 50. D. de 
her. pet. (6. 8). ''Hereditas etiam sine alio corpore jaris intellectam habet." The Austrian 
Code, $ 944, limits such a promise of donation to the half of the property. By the French 
and Dutch Uws, all gift of fntore property is prohibited. Code Nap. art. 943. Code Civ. 
Neth. Art. 1704. 

L. 18. pr. D. de don. ''Aristo ait, cam mixtum sit negotium cum donatione, obliga- 
tionem non contrahi eo casu quo donatio est." For example : when, for the purpose of 
bestowing a gift, one bought a thing at more, or sold it for less than its value: — or 
when the Jgent charged himself with the expenses of executing the order of his principal: — 
or when the borrower of a sum of money engaged to repay a sum greater or less than 
the true oce; — or when a purchaser agreed that he would not, in the event of being 
deprived of the property by legal process {eviciio), compel the seller to make good the loss. 
{eoietumem praestaref). Sav Sy^t. IV. § 154. 

^ L. 5. ( 2. D. de don i. v. et ux. ''Quod si aliarum extriusecus rerum personarumve 
causa commixta sit: si separari non potest nee donationem impediri. Si separari possit, 
cetera valere, id quod dooatum sit, non valere.** 
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don. i. V. et ux. (24. 1). L. 12. pr. et § 1. D. Mand. (17. 1). 
L. 11. § 1. D. de B. C. (12. 1). L. 5. § 2. D. pro soc. (17. 2). 
L. 36. § 1. D. de min. (4. 4). L. 36. 38. D. de contr. emt. 
(18. 1). L. 20. § 1. L. 46. D. loc. (19. 2) '). 

11. Remunerative gifts; (donationes remuneratoriae) ; that is 
those which were made in recompense of benefits or services 
which the donor neither was, nor believed himself, legally bound 
to remunerate. They were independent of the reality of the mo- 
tives which prompted them ^); and differed from other gifts neither 
in respect of formalities or restrictions, nor as to their effects '). 

However , although no renumeration may have been stipulated or 



1) Sec art. 2390, Neth. Project 1820. ''Are also considered as gifts, all aHenations 
which, either from the insaffidenoy of the consideration, or because the alleged price of 
sale or exchange has not been paid, are evidently simulated, for the purpose of firaodolently 
evading the requirements of law.*' 

') L. 52. L. 65. $ 2. D. de cond. indeb. (12. 6). Erxleben (Die Cond. sine causa, 
p. 58), admits the donor to prove that without this erroneous supposition be would not 
have made the gift; arg. L. 72. ( 6. D. de cond. et dem. 

This opinion is formed in the Glossary ad L. 72. 1, and it is also approved by Unger. 
(II, ( 99, note 7.) I cannot, however, concur in it. The proof required to be furnished 
by the donor, that he has been influenced by no other private motive, is inpossible; and 
we should be forced to content ourselves with probabilitios, which would deprive the gift 
of all stability. Moreover, a disposition so exceptional as that which takes into account, 
in the matter of a legacy, the ratio leffandi, is not susceptible of being extended, by ana- 
logy, to other matters, even were there absolute purity of motive. The Austrian Code, 
H ^72. 901, authorizes the revocation of gifts, even for error in the motives. Moreover, 
in the Roman Law it was indifferent whether the error of motive related to the past or 
to the future. L. 3. $ 7. D. de cond. c. d. c. n. s. (12. 4) L. 7. C. de cond. ob cans, 
dat. (4. 6). 

^ Hence, they were required to be intimated (or "insinuated") when they exceeded the 
legal renumeration. They were prohibited between husband and wife, and were revocable 
by reason of ingratitude. — See. Sav. Syst. IV. 5 153, who shows this point with great 
clearness; Unger, § 99. Keller, $ 71. By the Code Nap. even remunerative gifts are revo- 
cable, as of right, upon the subsequent birth of children to the donor (art. 960); and 
they are also revocable in the same way and for the same causes as other gifts. (Mar- 
cade upon art. 959). Neither does Dutch legislation make any distinction respecting them, 
(art. 1725, Code Civ.) The Prussian law requires formalities, but does not permit re- 
vocation. (P, I, Tit. 11, f $ 1169, 1170, and Koch, adh.l.) The Austrian Code, § 940, 
contains the following, eminently practical provision: — "Nothing is changed in the 
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promised; yet if the gift had been made with the intention 
of remunerating services which are not usually rendered gratui- 
tously; in other words if it appeared from the circumstances that 
the gift had been made not donandi^ but solv^ndi animo; — 
the rules regulating gifts were inapplicable. (L. 27. pr. D. de 
don.) 1). ^ Posse defendi, non meram donationem esse, verum 
officium magistri quadam mercede remuneratum, ideoque non vi- 
deri donationem sequentis temporis irritam esse". Finally a re- 
munerative gift was, by exception; irrevocable if the donee had 
saved the donor's life. L. 34. § 1. D. de don. (39. 5) com- 
pared with Paul. V. 11. § 6. ^). 

III. A gift might be made, with the addition of a charge 
upon the recipient. (Tit. C. de don. quae sub modo. 8. 55). 
Here again, the gift takes somewhat of a mixed character '). 
In fact; if on one hand the purpose of the giver is to bestow 
a gift ^), and if, in consequence, the recipient is enriched, on 
the other hand, the latter assumes an obligation and thereby, — 
(such being equally the intention of the giver) — the gift is 
diminished, though not destroyed. The obligation imposed upon 



essence of the gift, when it has been made from gratitade, or in consideration of the 
merit of the recipient, or as a special recompence; bat it is necessary that the donee 
should not, previously, have had a right of action to recover remnneration." 

It may be remarked thad the Dutch Project of 1820, although it placed remunerative 
gifts in the same line as other gifts, did not permit their revocation, even where the 
donee had attempted the life of the donor. Arts. 2367, 2386. 

^) As to this important fragment, see Sav. Syot. IV. p. 95, et Seq. 

«) Sav. 1. c. p. 97. 

^) The difference between the present case and that of a mixed gift, properly so called, 
(negotium ndztuui cum donatione) lies in the fact that in the gift sub modo, the modus 
is subordinate to the donatio, — while in the neg. mixt. cum don. it is, on the con- 
trary, the donatio which is subordinate to the negotium. It is therefore that the deno- 
mination of donatio mixta cum negotio, which Unger gives (§ 99, note 27), to the gift 
with a charge, is not wanting in accuracy. 

*) In this consists the characteristic difference between the- gift sub modo and the con- 
tracts do ut deSf ut facias, ut non facias L. 19. $ 6. D. h. t. ** Si tibi centum spopon- 
dero hac conditione, si jurasses te nomen meum laturum, non esse donationem quia ob 
rem facta est, res secuta est." 
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the donee might be either a payment or a service; to be 
rendered to the donor himself or to a third person, — or 
an act or a prohibition, which did not confer a right upon 
any one. L. 1. L. 2. L 3. C. de don. quae sub modo (8. 
55). L. 8 C. de permut. (4 64). L. 22. C. de don. L. 2. L. 
3. C. de cond. ob cans. (4. 6). L. 2. § 7. D. h. t. In the first 
and in the third case, as the acceptance of the gift included the 
promise to fulfil the obligation attached to it, the donor might en- 
force this fulfilment by means of the action ex stipulatu if the 
forms of stipulation had been employed, — or by the action in 
factum praescriptis verbis^ of the contracts do ut des, — ut fa- 
cias aut non fucias. L. 9. 22. C. h. t. L. 8. C. de perm. (4. 64). 
L. 135. § 3. D. de V. 0. (45. 1). In the second case, the donor 
alone had an action for Ailfilment of the promise, provided that 
he had an interest in the fulfilment: but the emperors (benigna 
juris interpretatione) gave also an action to the third person in 
whose favour the stipulation had been made. L. 11. D. de 0. et 
A. (44. 7). L. 73. § 4. de R. I. (50. 17). L. 3. C. de don. quae 
sub modo. Fragm. Vat. § 286 »)• 

But whatever might be the obligation laid upon the donee, the 
donor could always, in case of non-fulfilment, reclaim the thing 
given, by a condictio ob causam datorum ^). L. 2. 3. 6. 8. C. 
de cond. ob cans. dat. (4. 6). L. 10. C. de rev. don. (8. 56). 
Only the impossibility of Mfilling the obligation excluded the re- 
clamation. 3) L. 8. 10. C. de cond. ob c. d. Moreover these gifts, 



1) Sav. Syst. IV. p. 265. 

*) it has been erroneously considered, that where the charge or obligation consisted 
in famishing aliments to the donor, he coold, in case of non-fnlfilment, by a i ei vindicatio, 
reclaim the thing given. This mistaken opinion was based upon L. 1. C. de don. qnae 
sub. mod.; bat the true explanation of this text has been given by Iheriog, Jahrb. fur 
Dogm. I, p. 123, 158. 

3) Sav. Syst. IV. p. 282. Unger, $ 99, note 42. Keller, $ 70, note 4. The L. 2, $ 7. 
D. de don., of which some authors have made use to teach the contrary, — and of which 
Savigny, also, gives a forced interpretation, — does not speak of a charge {modus), but 
of a condition. '^Donavi ea conditione — causa magis donationis, quam conditio dandae 
pecuniae.'* 
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in so far as they were gifts, were submitted to the general prin- 
ciples which govern such matters. It resnltS; however, from the 
nature of things , that in case of revocation for any cause, the 
obligation of the donee ceased, and that he could, at the moment 
of restoring the thing given, deduct the amount already expended 
by him in fulfilment of the obligation. — He was, in fact, bound 
to restore, only to the extent to which he had been enriched '). 



1) Sav. Syst. T. IV, p. 287. Schilling, $ 363, note m. m. Unger, $ 99, note 29. 



SECTION V. 



Of IlUcit Acts. 

§ 74. THE IDEA, AND THE REQUIRED CONDITIONS. 

In the domain of private right; the designation of ^^Illieit act'' 
was applied to every act and every omission which assailed the 
rights of another, and created the obligation of atoning for the 
damage which it had caused. Such an act might be illicit in 
itself; from the mere fieu^t that it disturbed pnblic order, and in- 
dependently of any pre-existing relation of right between the 
author of the act and him who is prejudiced by it. In this 
case it was called delictum privatum. — Or, the act was illicity only 
by reason of a legal obligation i), existing between the two per- 
sons before the accomplishment of the act or the omission which 
caused damage. 

In order that an act — (which must have been an act done ^), 
should be considered illicit, it was requisite: — 

I. That it should be objectively unjust; that is to say that the 
author of the act should have attacked the rights of another, by 
going beyond the limits of his own legitimate powers. — On 
the contrary, if he had kept within those limits s), the act, how- 



Whether it derives ex contractu or quasi ex contractu, or is a direct conseqaence 
of law. Uoger, $ 100, notes 1 and 2. 

^ Civil law took no notice of the mere attempt to commit an ingorions act. L. 36. 
§ 1. D. de R. V. (6. 1). '^Colpae reus est possessor, qni per insidiosa loca servam misit, 
si is peria, et qui servam a se petitam in arena esse concessit, et is mortuus sit." 

3) Hence it follows, that there is no adjust act when a functionary acts in virtae of 

14 
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ever prejudicial it might be, was not illicit. (L. 1. pr. D. de 
injur. (47. 10). L. 5. § 1. D. ad L. Aquil. (9. 2). "Injuriam 
accipere nos oportet, quod non jure factum est, hoc est contra 
jus.'' L. 151. D. de B. J. ^Nemo damnum facit; nisi quiidfecit, 
quod facere jus non habet.'' L. 55. D. eod. ^Nullus yideturdolo 
facerC; qui suo jure utitur''). 

II. That the act objectively unjust could be attributed to its 
author as a culpable act. — This assumed: 1'^* The existence of 
volition; without which, — (as in the cases of infants or luna- 
tics) — there could be neither imputation nor culpability <). L. 5. 
§ 2. D. ad L. Aq. ^Et ideo quaerimus si furiosus damnum de- 
derity an legis Aquiliae actio sit ? Et Pegasus negavit : Quae enim 
in eo culpa sit, cum suae mentis non sit? Et hoc est verissi- 
mum. Cessabit igitur Aquiliae actio quemadmodum si quadrupes 
damnum dederit; aut si tegula ceciderit; sed et si infans dam- 
num dederit, idem erit dicendum." L. 61. i. f. D. de adm. et 
per tut. (26. 7). "Impune — puto admittendum, quod per ftiro- 
rem alicujus accidit; quomodo si casu aliquOi sine facto personae 
id accidisset"). 2°^. That the volition should have been free; 
consequently that it had not been influenced by physical violence. — 



the aatfaortity with which he ii invested; nor when the act is demanded by the neces- 
sities of legitimate defence ; nor yet, when it is done with the consent of the person who 
is thereby injured: — ex gr. in a duel, — save, of course, in this latter case the re- 
sponsibility to be eventually incurred towards criminal justice. L. 45, $ 4. L. 29, § 7. 
L. 7, f 4. D. ad L. Aq. (9. 2). Unger, 1. c, notes 8 and 9. 

») The Prussian Law (Pr. L. R., P. I, tit. 6. § 41), and after it the Austrian Code, 
$ 1310, adopting the views formerly taken of natural right, have subjected infants and 
lunatics to a sort of subsidiary responsibility; and this in a manner sufficiently illogical. 
(See Unger, 1. c, note 15). On the contrary, French legislation requires that there should 
be culpability, (Code Nap. art. 1382). See Pothier, Traits des Obligations, Tit. I, Sect. 
2. $ 118, and Marcad^ upon art. 1382. "The omission must be imputable; and that a 
madman, or an infant of tender years, is no more responsible for an omission than for 
a positive act, has never been denied.'* The Netherlands Code (art. 1401), requires also 
that there should be culpability: — thus, '^quaenam in eo culpa sit, cum snae mentis 
non sit." Diephuis, VI, 664, invokes, indeed, the art. 1483 of the Dutch Code, to 
snstain the contrary opinion; but this article concerns only minors and persons utpote 
tales. The Project of 1820, art. 8020, expressly exempted Arom all responsibility 
children under twelve years of age, and deranged persons. 



211 

S""^. That the author of the act; under the circumstances in 
which he found himself^ should have been able to avoid doing 
the injury in question, by using the precautions which every one 
is bound to use in performing any act. ^Ignoscendum enim — 
si non divinavit." L. 29. § 2. D. mand. (17. 1). L. 31 i. f. 
D. ad L. Aq. ^ Quodsi nullum iter erit; dolum dumtaxat praes- 
tare debet, ne immittat in eum, quem viderit transeuntem; nam 
culpa ab eo exigenda non est, cum divinare non potuerit, an 
per eum locum aliquis transiturus sit.". 



§ 75. OF FAULT, OR CULPABILITY. (cULPA). 

When the conditions already described were jointly realised, the 
author of the injurious act or omission was in fault, — or to 
blame, — (culpa) »), — in the extended sense of those wcfrds : — 
that is to say, his volition embodied all the elements necessary to 
cause him to be regarded as the cause of an attack upon the 
rights oi another, and responsible for the injury unjustly suffer- 
ed by the latter. But here arises a distinction. It might be l^S 
that the author of the illegal act was conscious of the wrong 
that he committed ; — which was the case if he had deliberately 
committed the act, or caused the omission, which attacked the 
rights of another: no matter what might be his motive or his 
purpose ^), nor whether the injurious act was for him an end 



1) It is in this sense that one says of husband and wife: — *^ culpa divertere, divor- 
tiam fit culpa mariti." Ulpianns, VI, $ 10. 

^) The desire to enrich himself was not necessary. He who stole with the intention 
of giving in alms that which he had stolen, was not, for that, the less guilty of theft. 
L. 54, § 1. D. de fart. (47. 2). Whether t read *^eUi quit usum aUenae rei in 
suum usum non converiai, or usum nan suae rei in alienum lucrum convertat.** 
See Petri Execeptiones in the work of Sayigny, Geschichte des Rom. Rechts im 
Mittelalter, T. 2, p. 159 and p. 371. The Basilica and the scholia Basilicoram how- 
ever, maintain the vulgar text. The motive was not considered, except in so far, that 
sometimes, instead of the actio doU, (a degrading prosecution) the actio in factum was 
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or a means ^). — In this case there was a ?nrongfiil pnrposei — 
malice. — (dolus maltis,) 

But, it might also be: — 2^^. That the injustice consisted 
in the tact that, — withont exactly having in view the viola- 
tion of another's rights^ or without having foreseen the inju- 
rious effect of the act performed, — the author of it had failed 
to make the effort of volition, to give the attention, or to 
employ the skill, which would have prevented the injury. In 
this case, — in contradistinction to malice, — there was, either 
in faciendo ^), or in non faciendo 3), &ult, culpability, (culpa), 
in the limited sense of the word *). 



§ 76. OF DB6RBES OF FAULT ^). 

Every unjust infringement of the rights of another, — whether 
it was the result of malice, or of negligence, — obliged its 
author to repair the injury which he had inflicted, so far as 
there existed, between him and the person injured, no ante- 



permitted. L. 7, $ 7. D. de dol. (4. 8). L. 7. pr. D. dep. (16. 3). L. 8, § 10. D. 
mand. (17. 1). Windicheid, § 101, note 6. Wachter, II, p. 780. — The latter observes, 
very justly, that this merely formal modification has no practical interest in connection 
with the law of the present day. 

^) Thus then there is malice {dol) on the part of him, who to shorten his road, 
crosses the field of another and tramples the com. Unger, § 101, note 6. 

3) The Grermans call it '^die Aquiliache culpa**. 

») L. 91. pr. D. de V. O. (45. 1). L. 1. pr. D. de tut. et rat. distr. (27. 3). 

^) Unger, 1. c. p. 236. ^ In case of malice the author of the vioktion of right has 
positively intended it: — in case of fault he has not intended it; but as his will has 
lacked the energy required to avoid it, it b right to say, that it is not seriouify that 
be has "not intended it". As, moreover, the consciousness of the injustice committed is an 
essential element of malice, {dolui), it follows that malice cannot exist, frem the moment 
that one falls, in this respect, into an error of either law or fact. L. 3. $ 4. D. de injur. 
(47. 10). L. 46. § 7. D. de furt. (47. 2). "Malice, says Savigny, (Syst. Ill, p. 388), 
is a thing which cannot co-exist with an error, of no matter what nature." 

^) Malice (dolu^i) has no degreei^ in private law. Unger, S ^02. 
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nor legal obligation; and that thus the wrong came within the 
terms of the Lex Aqnilia. (§ 3. I. de leq. Aq. (4. 3). "Non 
minns ex dolo^ qnam ex cnlpa qnisque hac lege tenetnr/' L. 
44. pr. D. ad. leg. Aq. (q. 2). ^In lege aqaili& et levissima 
culpa yenit." 

But he who was engaged with another in some matter of obliga- 
tion, — especially if resulting from an agreement or contract^ or what 
was assimilated to it — was also bound to take certain precautions, 
the neglect of which, — whether resulting in an act or in an omis- 
sion, — was imputable as a fault. In this case, however the measure 
of the care to be taken was not every where the same; and 
it depended chiefly upon the nature of the legal relations between 
the parties, whether the fault or the negligence committed was or 
w§s not legally imputable to its author. For this reason the Roman 
Law ') established in these matters two degrees of &ult : — the grave 
or serious &ult and the slight fault. {Culpa lata, culpa levis.) 

There was grave fault {culpa lata) where one neglected the 
measures of precaution that every man habitually takes, under 
ordinary circumstances, and with due regard to the manners, the 
usages or the peculiarities of the place where the act is done. 
(L. 213. § 2. D. de V. S. ^Lata culpa est nimia negligentia; id 
est: non intelligere quod omnes intellignnt.'' L. 223. pr. D. cod. 
^ Latae culpae finis est, non intelligere id quod omnes intelligunt.)" 
But there was, also, grave fault, where, being under obligation 



1) The ehief work on this subject is that of Hasse: — dit Culpa des Romitehen 
ReehU, 1816: — second edition by von Bethmann-Hollweg, 1888. — For the history 
of the theory of degrees of fault, in modem times, see Unger, § 101, note 5. The 
Prnssiao Law, (P. I, Tit. 8, § 18 — 22), conformably to the ideas in vogne at the time 
of its promulgation, defines three degrees: The heavy, the ordinary, and the light fault. 
{Ein groheSt mSssiffes, geringes Fersehen), See Koch, ad h. 1. — It is otherwise with 
the Austrian Code, (see Unger, 1. c). The French Code, (see Maread^, t. IV, p. 410), 
and the Dutch Code (art. 1271, 1392, 1696, n^. 1, 1798, 1781: ^'Like a good father 
of a family, — the same care which he gives to the preservation of his own goods". 
See, on this subject, the rema^'kable dissertation of Mr.. P. R. Feith, — '^Overde Culpa 
in de verbiniemusm" (of fault respecting obligations). Amsterdam, 1859. The Neth. 
Project 1820 contained some eminently practical provisions on this subject, and defined 
but two faults: — the greai and the small, (art, 3046), 
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to another; a person had not given to the property or the busi- 
ness of that other the same care and attention that he habitually 
gave to his own. This is called culpa lata in concrete. (L. 32. 
D. Depos. (16. 2). ^Nam etsi quis non ad eum modum, quern 
hominum natura desiderata diligens est, nisi tamen ad suum mo- 
dum curam in deposito praestat; fraude non caret ; nee enim salva 
fide minorem iis quam suis rebus diligentiam praestat''). In either 
of these caseS; it is difficult, in the ordinary course of affairs, to 
find any distinction between a negligence so grave and a for- 
mal intention of wrong-doing. Hence in matters of private law, 
the grave (or ^ heavy") fault was assimilated to malice; — 
particularly with reference to the obligation to repair the damage >). 
(L. 221. D. de V. S. (50. 16). << Magna negligentia culpa est, 
magna culpa dolus est." L. 1, § 1. D. si mens. fals. mod. (11. 6). 
^Lata culpa plane dole comparabitur." 

The slight &ult {mlpa levis) consisted in neglecting the care 
which an attentive and intelligent man of business, under 
ordinary circumstances, habitually gave to his own affairs ^). {DUi- 
gentia diligentis patrisfamilias,) 



1) Bat not in cases where fraud (dolus) was a necessary element of the offence. ^In 
lege Cornelia dolas pro facto accipitar, nee in hac lege culpa lata pro dolo acoipitur." 
L. 7. D. ad leg. Com. de Sic. (48. 8). Thus it may be agreed: ne culpa lata, 
but not He dolut praettetur. Wachter, II, $ 112, 12. It is an error that certain legis- 
lations establish a difference between fraud and fault as to the obligation to repair the 
damage. See, for ex., art. 1150, Code Nap., and art. 1283 Neth. Code. As to tho 
Austrian, see Unger, $ 102, note 23. Prussian Law, (Pr. L. R. Part. I, Tit. 3, \ 19), 
recognizes a more just principle. **The consequences of a grave fault, in respect to the 
reparation of the damage, are exactly the same as those of fraud**. 

^) L. 25. pr. in. f. D. de prob. (22. 2). '^Homo diligens et studiosus paterfamilias, 
cnjus personam incredibile est, in aliquo facile errasse.'* L. 65. pr. D. de usufr. (7. 1). 
<^Debet omne quod diligens paterfamilias in sua domo facit et ipse facere.** L. 14. D. 
de pign. act. (18. 7). L. 64. pr. D. de act. emt. (19. 1). L. 137. § 2. 3. D. de V.O 
(45. 1). It is evident, that, in appreciating circumstances, the judge should avail him- 
self of the knowldege of men which he has acquired from experience; taking into ac- 
count, also, the ideas, habits, and character of the people: Hasse explains this exces- 
dingly well. He says: ^Undoubtedly, in this matter, it is necessary to take into con- 
sideration, the manners and mode of life of the people; far it is upon those that are 
formed the normal apitude of individuals. A Turkish judge who should exact from those 
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In the interests of eommerce and for the security of various 
business transactions^ this degree of care was exacted from him 
who sought to form business relations with others in legal form. 
Outside of these limits, fault (blame) seemed not to exist ; and inju- 
ries came within the category of accidents, — for which there 
was no responsibility ^). 

But as there was a grave fault in concrete, so was there 
also a slight fault in concrete^ — as when the Law, instead of an 
objective, adopted a subjective estimate of fault; — exacting 
from the debtor, only the same care and diligence that he gave, 
habitually, to his own proper affairs. 

In the same way, then, that in the culpa lata in concreto, the res- 
ponsibility was extended, so in the culpa levis in concreto it was 
restricted; in this sense, that the debtor was then permitted, by 
exception ^), to prove, that if he had not taken all possible precau- 



under his jurisdiction the agility, (for example) of a Frenchman, would act as stupidly 
as he who should require a sick person to display the same powers as a man in full 
health. An ahstract average of human aptitude in general, but exceeding the 
level of the aptitude of the people to whom it is to be applied in estimating fault, is, 
to my mind, a chimera; and I think that, on mature reflection, every one must be of 
the same opinion." See, also, Unger, 1. c, note 81. 

1) It cannot be required, that, to prevent damage, extraordinary efforts should be 
made, nor that exceptional precautions should be taken. Diligeniia, exact a dUigentia 
and exaetisnma diHgentia, are expressions having the same signification and the same 
extent. " Theory would vainly attempt to establish a general barometric scale of fault." 
Amdts, § 16, obs. 1. Unger, 1. c, p. 243. Since, therefore, the diUgentia diUgeuiis 
patrisfamiluis is the ordinary standard for estimating responsibility, it naturally follows, 
that when the Romans speak of "culpa** without any qualifying term, they must be 
understood to mean the culpa levis. L. 31. D. ad Aq. (9. 2.) "Culpam esse quod cum 
a diligente provideri poterit, non esset provisum." 

^) This restriction of responsibility seems to me to be founded either upon the fact 
that he who is subjected to it had been called to occupy himself with the affairs of others 
only by necessity, (causam hahuit gerendi) ; or that the relations established with 
another, instead of being casual and temporary, had assumed a permanent character; — 
so that it was snpposable that the creditor had reckoned in advance only upon the apti- 
tude and capability which he had remarked in the debtor with refernce to his own affairs. 
Such seems to me the real bearing of the words, '^qui parum diligentem sibi socium 
acquirit, de se queri debet.'* L. 72. D. pro soc. 1. — It is as if the jurist should 
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tionSy he had, nevertheless, taken all which he was aocnstomed 
to take in relation to his own interests. L. 25. § 16. D. fitm. 
ercisc. (10. 2). ^Non tantnm dolnm, set et cnlpam in re here- 
ditaria praestare debet, qnalem diligens paterfamilias; qnoniam 
hie propter soam partem cansam habnit gerendi — talem ig^tor 
diligentiam praestare debet, qoalem in snis rebus." L. 72. D. 
pro soc. (17. 2). L. 17. D. de jur. dot. (23. 3). "In rebnsdota- 
libus vimm praestare oportet tam dolnm qnam cnlpam: qnia 
cansa sna dotem accipit: sed etiam diligentiam praestabit, qnam 
in snis rebns exhibet.'' 

When the question was of corporal objects, and principally of 
things movable, the care to be bestowed sometimes took a par- 
ticular direction, when (and in so &r as) he who was bound as 
to the thing was required to preserve it from all accident from 
without; — to prevent (for example) its being stolen, or lost, 
or deteriorated, even when such an accident, in itself, came within 
the domain of fortuitous occurrences. This obligation, which 
was called custodiam praestare '), did not form a distinct degree 
of fault, but a particular direction given to the responsibility, or 
diligentia. 



say: — '*He who takes a partiier,|[and who thus forms relations with another which 
are intimate and generally durable, most be presumed to have first assured himself of 
his character and qualities. If he did not do so, he has but himself to blame." See L. 
22. s. 8. D. ad sctum Treb. (86. 1.) and L. 1. pr. D. de tut. act.' (27. 3). 

') L. 13. § 1. D. de pign. act (18. 7). "Venit autem in hac actione, et dolus et 
culpa ut in commodato; ?enit et custodia." § 8. I. de emt. vend. (3. 24). See also on 
this point: Hasse, p. 282 and t. Vangerow, I. § 105. Unger, p. 246, Amdts $ 250, 
not. k. and Feith, Dissertation before cited, p. 95 and s. This really difficult question 
is discussed by the latter with much judgment and sagacity; — so that I think I may 
refer the reader to that work, without treating the subject more fully here. 



SECTION VI. 



Of Time, with reference to the origin and the cessation of rights. 

§ 77. OF THE EFFECT OP TIME IN GENERAL. 

Time operated in varioos manners upon the formation, the 
modification; or the extinction of rights. 

ThnS; it might be: — 

I. That to exercise a right, to perform an act, or to make 
a declaration, there had been fixed, — by law '), or by the 
jndge 2), or by agreement ^), — a certain time^ after which the 
right conld no longer be exercised, nor the act performed, nor 
the declaration made. 

n. A right might be so connected with a certain moment of 
time, that it would begin, or would cease, to exist, when that 
moment had arrived 4). 



^) The Germans employ, in these cases, the terms: FaUfrisien, Praeelusivfristen and 
peremioritehe Fritten. In French, dSlaii in Dutch, termijn. Examples: time for de- 
manding the honorum possestio, or the restUwHo in iiUegrum , and the delays allowed in 
procedore. See, as to Dutch law, arts. 811, 485, 1071, 1082 and 1547, of the Gvil 
Code. 

') Examples : § § 2, 3, I. de off. jud. (4. 17). Art. 1302 Neth. C!ode. — Neth. Code 
of Procedure, 616. 

S) L. 1. D. de in diem add. (18. 2). L. 2. D. de leg. comm. (18. 8). L. 6. D. de 
resc. vend. (18. 5). Neth. C!ode, arts. 1556, 1557. 

*) Examples: the diet Jtuii for execution, and interest which did not h^n to accrue 
until a specified time. 
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III. A right might be dependent upon the continnation, daring 
a certain time^ of a partionlar state of things i). 

It is by reaason of the important influence thus exercised by 
time, that it is desirable to give some explanation of the princi- 
ples which regulated its division and its computation. 



§ 78. OF THE DIVISION OF TIMB. 

Time was divided into certain periods, which were considered 
as units, without regard to the lesser periods of which they 
were composed. These principal periods were the day, the month, 
and the year ; and the calendar gave the sequence of these divi- 
sions in a fixed and invariable order ^). It was upon the autho- 
rity of the calendar, that the terms a civil day, a civil month, 
a civil year, were used '). Dies civilis, memis civiUs, annus 
civilis). But, as in the relations of life, the computation of time 
is seldom regulated by the precise rules of the calendar, but 
rather by reckoning firom or to certain variable and accidental 
epochs, — (lempus mobile) — it is important to know the 



*) Af in the oem of preteription aoqaiiitive or eziiDoti?e; and thui alio a certain age 
moft be attained for the ezeroiie of legal capacity; and abBcnce rnuat be prolonged to 
a certain time in order to coDBiitnte legal '^deiortion" as between huaband and wifb 
WindBcheid, { 162, notei 8 and 4. 

') For the hiBtory of the Jalian and Gregorian calendarB, lee Say. Syit. IV. { 179. 

') The day, divided inte 24 honri, commenced and ended at midnight. L. 8. D. de 
ferliB (2. 12). **More Bomano dies a media nooto incipitt ot Beqnentii noetiB media parte 
flnitor: ita quidqnid in his viginti qaatuor horis (id est; doabni dlmidiatis nootibni, et 
luce media) actum oit, perindo est qnani quavis hora luciB actum cBiet.*' Pr. L. R., P. 
I, tit. 8. { 45. Ab to the French reckoning, see Zach. I, p. 142. (The week, which 
forms no essential part of the month or the year, was not recognised by the calendar; 
and the sonrccs of Roman Law make no mention of it, in the rnles which they contain. 
Sav. Syst. IV, p. 884). The month connts from tho first day, by the calendar, on 
which it commences, to tho last, {m^nsi^ civilis). The year reckoned fVom tho 1"** of Ja- 
nuary to the 81*^ of December. 



I 
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natural duration attributed to each divimon. — According to the 
Roman rule a movable day contained twenty-four hours ^), a 
movable month thirty days ^), a movable year three hundred and 
sixty five days. L. 4. § 5. D. de stat. lib. (40. 7). L. 134. D. 
de V. S. (50. 16). L. 51. § 2. D. ad L. Aq. (9. 2). L. 40. D. 
de R. C. (12. 1). L. 4. § 1. L. 11. § 6. L. 29. § 5. D. ad L. 
Jul. de adult. (48. 5). L. 22. § 2 et 11. C. de iur. del. (6. 30). 
Nov. 115, cap. 2. 

Every fourth year, a day was interposed after the 23'"^ Fe- 
bruary, (dies intercalariSj bissextilis); which, nevertheless, in 
the legal or judicial reckoning of a term of days was regarded 
only as forming one and the same with the ensuing day of the 



*) Varro, cited by Gellins (8. 3). ** Homines qui ex media nocte ad proximam me- 
diam noctem in his horis viginti qnatuor nati sont, una die nati dicmitor." § 902. 
Aost. Code, as to which see Unger, § 105, note 14. 

') This opinion, formed upon the fragments cited in the text, is adopted by most 
modem authors. See Vangerow, I, § 194. Windscheid, § 103, note 20. Arndts, { 88, 
obs. 5. Schrader believed that he had foond in L. 101, D. de R. J., proof that the 
Romans reckoned the month as the twelfth part of 865 days; two months as 61 days, — 
three months as 91, — four as 122. For six months, by this reckoning, we have 182^ 
days; — so that to obtain an unbroken number we must choose between 182 and 188. 
According to Schrader, 182 was the number adopted by the Romans. L. 3. { 12. D. 
de snis et leg. her. (38. 16). L. 12, D. de stat. hom. (1. 5). Schrader is contradicted 
by Pnchta, Vorles. ad { 74, and by Sayigny, Syst. IV, $ 181, i. In modem legislation 
and practice, the movable month is counteid from such a day of one month of the 
calendar to the day bearing the same date in the following month, or in the month 
in which a specified term expires. Code de Com., art. 182. Dalloz, V., dSlai, { 1, n*'. 17. 
Dntch Com. Code, art. 152. Deutsche Wechselordnung, {. 82. The Prussian L. R. fixes 
the month, in matters of prescription, at 30 days; on the contrary in respect to bills 
of exchange and other contracts, it follows the computation of from one day to the 
same subsequent day, according to the Gregorian calendar. As to Austrian rule, see Unger, 
$ 105, note 14. In penal matters this calculation could not be applied without injustice. 
Hence the dispositions of art. 40 of the Code P^al, and art. 1 of the Dutch Law of 
22 April 1864 ♦). 

*) Hence also the necessity for the English judicial usage of naming '^ealeudar monihs**, 
in passing sentence upon criminals; — who, if that form is omitted, are entitled to 
have the time reckoned by lunar months; — which, in fact, occasionally occurs, and 
was indeed of frequent occurrence in sentences of remand or imprisonment under the 
old Insolvent and Bankmpt laws. Tranalaiar, 
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calendar. L. 98. D. de V. S. ^ Com bissextnm oalendis est, nihil 
refert; ntnim priore, an posteriore die qois natns sit, et deinceps 
sextom calendas eios natalis dies est: nam id bidnnm pro nno 
die habetnr. Sed posterior dies interealator, non prior; ideo quo 
anno intercalatnm non est, sexto ealendas natns, cnm bissextum 
ealendis est, priorem diem natalem habet." L. 2. D. de diy. 
temp, praescr. (44. 3) i). L. 3. § 3. D. de min. (4. 4). 



§ 79. THE MANNER OF CALCULATING THE BEGINNING AND THE 
END OF A LEGAL ^ DELAY'', — OR FIXED TIME. 

When there was question of the expiration of a time which 
was to be counted from such or such an event, to which legal 
effects were attached, it would have been necessary, in order to 
render the calculation perfectly exact, to find in the last civil 
day of the prescribed period, the moment which would corres- 
pond precisely with that at which the event had taken place, 
on the day of its occurrence ^). But, such a mode of calculation 
(termed natural) by hours, minutes and seconds, could not, 
ordinarily, be admitted for legal purposes; — first, because 
means and instruments were. wanting for such minute reckoning; 
and secondly, because it is very rarely, in business, that note is 
taken of the hour and minute when an act is performed. It 
was, therefore, only by exception, that such calculation was adopt- 
ed, — either in virtue of some law which directly ordained 
it, or in consequence of the desire, (declared or supposed) of the 
parties. The rule was, that such periods were reckoned by entire 



1) Sav. Syst. IV, § 198. — Puchte, Vorles. I, appendix V. — WincUcheid, ( 108, 
note 18. As to.^rrench and Prussian law, on this subject. See Sav. 1. c. $ 194 ; Zacharia, 
I, p. 148; Dalloz V. Dekti, $ 1, n®. 19. Upon Austrian law, Unger, $ 106. — As to 
the Dutch, the essay of Prof. Van Boneval Fanre, obs. ad tit. 7, lib. 4, o. c. Gron. 
1848, p. 89, and Diephuis, t. IX, nO. 578. 

3) Sa?., 1. c, p. 845, calls the term thus reckoned, a mathematical term: ''den ma- 
thematischen £ndpunkt.'* 
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civil days 0; ^^ ^^^ numerare^ dviliter computare;) — so 
that, without reference to the hour or the minute, the day when 
the event happened was considered the first of the prescribed 
period, and the last {novissimus, postremits, extremus dies) was 
reckoned by counting from, and inclusive of the first. To deter- 
mine whether it was su£Scient that the last day should have 
commenced, or necessary that it should have ended, it is requi- 
site to distinguish the case in which the expiration of the time 
conferred a right or a capacity, and that in which it caused the 
loss of a right, by reason of non-usage. In the first case, it suf- 
ficed that the day had begun ^) — {dies coeptus pro completo 
habetur)] — in the second case it required to be ended. L. 15. 
pr. D. de div. temp, praescr. (44. 3). ^ In usucapione ita servatur, 



1) li. 134. D. de V. S. ^^Annicnlas non statim at natus est, sed trecentesimo sexage- 
simo qointo die dicitnr, indpiente plane, non ezacto die, quia annnm civiliter, non ad 
momenta tempornm, sed ad dies numeramus." — There was exception for the restitutio 
in integrum of minors; — probably in order to ensnre to them, as long as possible, 
the benefit of this special aid. L. 3. $ 2. D. de min. (4. 4). '^Minorem antem viginti 
quinqne annis nata, videndam, an etiam diem natalis sni adhac dicimas, ante horamqua 
natus est, ut si captns sit, restituatorP Et quom nondum eompleverit, ita eril dicendum, 
nt a memento in momentom tempas spectetor." Sav. Syst. IV. p. 407. Pachta, Pand. 
§ 75, b. Vangerow, I. § 196. Heimb. Weiskes Rechtslex. t. XV. p. 144. We see ap- 
plications of the principle of the ciyil calcolation (among others) in L. 16. § 8, D. de 
pign. (20. 1) ; art. 2147 Code Nap., and art. 1226 Neth. Code. As to Austrian law, 
see Unger, { 106, note 11; — for the Frossian, Say. 1. c. p. 420. 

S) Savigny, § 282, takes for the last day, — (whether in reference to its commence- 
ment or its end) — the corresponding day of the month with the first day. This is, 
however, rejected, with reason, by almost all writers. In fact, it conflicts with the prin- 
ciple of the civil computation; for if we commence to count from the 1*^ of January, 
(taken as one day), it is evident that the 865^* day will be the 81"^ of December fol- 
lowing, and not the 1*^* of January. His view is, moreover, in contradiction tp the L. 
5. D. qui test. fac. possunt (28. 1). *^ Plus arbitor etiam si pridie kalendarum fecerit"; — 
a law which it is impossible to interpret in the sense of adopting the 1*^ of January, 
without doing violence to its terms. The other passages invoked by Savigny are all more 
or less equivocal. Windscheid, $ 102, note 12. By the French and Dutch Codes, prescrip- 
tion is not accomplished until the last day of the term is fully completed; nor does it 
seem that, it had been intended to recognize as an entire day that which was only a 
part of the first day of the term. See Marcade, upon the arts. 2260 and 2261 of the 
Code Nap. Diephuis, t. IX, § 571. 
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at etiamsi minima momento noyissimi diei possessa sit res, nihi- 
lominns repleatar nsncapio, neo totas dies exigitar ad explendnm 
constitatnm tempos/' L. 6. et L. 7. D. de usurp. (41. 3). ^In 
usueapionibus uon a momento ad momentum, sed totum postre- 
mum diem computamus. Ideoque qui hora sexta noetis diei Eal. 
Januariarum possidere ooepit, hora sexta nootis pridie Eitlendas 
Januarias implet usueapionem." 



§ 80. OF THE COURSE, OR RECKONING OF A ^DELAt". 

(a PRESCRIBED TIME). 

In law, a period of time was usually treated as a continuous 
series of years, months, or days; so that each day comprised in 
the period was reckoned, without considering what acts it was 
possible or impossible to execute, on such or such a given day. 
(Dies continui, tempus continuum >). There were exceptions , how- 
ever, for certain judicial acts, in regard to which the time fixed 
by law lor their accomplishment ^) was composed exclusively of 
days on which the person interested was in a condition to act. 
{Available daysy tempus utile, annus utilis, mensis sive dies 
utilis). *) 
It might be impossible for a person to act: — 
I. Because the magistrate before whom the act should be per- 
formed was inaccessible. L. 2. § 1. D. si quis ordo. (38. 15) «). 



^) L. 81. { 1, D. de usurp. (41. 3). **In usQcapionibus mobiliam, tempus continaum 
spectatur". L. 8, C. de dol. (2. 21). L. 7. C de temp. i. i., rest. (2. 53). 

•) Of one year, at most. Sav. Syst. IV, p. 426. Puchta, Vorles. I, p. 174. Wind- 
Bcheid, { 104, note 2. 

3) L. 2. pr. D. quis ordo (38. 15). L. 1, D. de div. temp, praescr. (44. 3). 

*) '^Sessiones erunt, — computandae qaibus sedet is, quibiuque per ipsum Praetorem 
factum non est, quominus daret bonorem possesionem". (The days styled by the Romans 
dies nefasti and eomitiales (which were very numerous) were, in this sense, unavailable). 
In modern law this obstacle does not exist. Sav. Syst. IV, p. 432. *) 

*) [In English practice a Sunday, or holiday {jour ferie, — dies non) does not count, 
when it is the last day of the prescribed time. TVanslaior.l 
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L. 1. D. i. f, de div. temp, praesor. (44. 3). L. 1. § 9. D. qaando 
appell. sit. (49. 4). 

II. By reason of the absence, whether intentional or accidental, 
of the adverse party. L. 1. § 1. D. ex quib. cans. maj. (4. 6). 

III. In consequence of a temporary cause *), personal to him 
who should have acted; — as for example ; illness , absence ^), 
or an excusable ignorance of the £Bu^t8 which rendered his right 
operative «). 

This reckoning of available days must not be confounded with 
the case where the starting point of a period; afterwards continu- 
ouS; was in suspense until the moment when the party interested 
had knowledge of the circumstance which would lead him to act. 
Tempus utile ratione initii; continuum ratione cursus «). § 16. I. 
de excus. tut. (1. 25). L. 1. § 15. D. quando app. sit. (49. 4). 
L. 19. L. 22. C. de jur deUb. (6. 30). 



If the obstacle was the result of a persistent cause, the law dealt with it in another 
way. L. 7, § 2, I), de bon. poss. (37. 1). ''Dies qoibas tntor aut pater scit, cedere 
placet." Sav., Syst. IV, p. 432. 

^) L. I. f). de div. temp, praescr. (44. 3). "Sive apad hostes sit, sive rei pnblicae 
causa absit, sive in vinculis sit, aut si tempestate in loco aliquo vel in regione detineatar 
czperinndi potestatem non habet.'* 

') Savigny is wrong (Syst. IV, p. 433), when he denies this. In the L. 2, pr. D. 
quis ordo, the reason for requiring a knowledge of the facts is that in the btmarum 
possessio the time is reckoned availably. See also, L. 6. D. de calumn. (3. 6). ''Qui 
ncscit, is videtur experiundi potestatem non habere." L. 66. D. de Aed. Ed. (21. 1). 
''Non videbitur experinndi potestatem habnisse qui vitium fngitivi latens ignoravit.** L. 
8. C. de dol. (2. 21). See centre Savigny, Wachter, II. § 121. note 14. Windseheid, 
$ 104, note 7. Moreover, the time during which the person has been in ignorance 
is even, sometimes, deducted, when the time is continuous. { 16, I. de Excus. (1. 86). 
By Prussian and Austrian law the time is always r^arded as continuous. See Unger, 
$ 106. In like manner, by the Dutch and French Codes, Sundays and holidays are, 
generally, without effect upon the reckoning of prescribed time. Zaoh. I, p. 144. See 
however, arts. 162, Code de Com., — 179 Dutch Com. Code, and 14 Dutch Code 
of procedure. 

^) As to these expressions, see Sav., 1. c, p. 446; Fnohta, Vorles., p. 174; Unger, 
§ 106, i. f. 
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§ 81. OF TIME IMMEMORIAL. — VBTUSTASy PRESCRIPTIO IMME- 
MORIALIS, INDEFINITA, IMMEMORIALE TEMPOS ■). 

When any state of things had endured so long a time, that its 
origin dated back to a period to which the memory of man did 
not extend; there was a legal presumption that such origin had 
been legitimate, and the parties were dispensed from furnishing 
proof that it was so. 

This rule, — designated praescriptio immemorialis *), — was 
applied by Roman law to local roads (viae vicinales), — to bar- 
riers erected to preyent the escape of rain- water, — and to aque- 
ducts. L. 3. pr. D. de loc. et itm. publ. (43. 7). ^Viae vicinales, 
quae ex agris priyatomm collatis factae sunt, quarum memoria 
non extat, publicarum viarum numero sunt." L. 2. § 8. D. de aq. 
et aq. pluy. (39. 3). ^Cum quaeritur, an memoria exstet facto 
opere; non diem et consulem ad liquidum exquirendnm, sed suf- 
ficere, si qui sciat factum, hoc est si {suctam esse noi^ ambigatur : 
nee utique necesse esse, superesse qui meminerint, verum etiam 
si qui audierint eos, qui memoria tenuerint/' L. 1. § 23. L. 2. 
D. pr. eod. ^Vetustas quae semper pro lege habetur, minuenda- 
rum scilicet litium causa." L. 26. D. eod. ^Scaevola respondit: 
solere eos, qui juri dicundo praesunt, tueri ductus aquae, quibus 
auctoritatem vetustas daret tametsi jus non probaretur." L. 3. § 4. 



^) As to this varioQs nomenclature, see Say. Syst. IV, p. 481. 

S) Savigny (IV, § 195), and Pnchta (Vorles. $ 77), limit the infloence of time im- 
memorial to rights which have some character of public right. On the contrary. See 
Windscheid, $ 113, note 5. The opinion of Savigny would he well founded, only if 
the ^duetut aquae'^ in L. 3, § 4, D. de aq. quot., and in L. 26, D. de aq. plav., 
coold he understood as referring merely to puhlic aqueducts; an interpretation at least 
problematical. VHiatever may he the case with Roman law, the Canon law extended 
immemorial prescription to all cases in which the conditions required for ordinary prescrip- 
tion were wanting. In Germany it was formely also recognised as to exemption from 
taxes. It is now replaced in Prussian law by a long prescription; and is completely 
abrogated by the Austrian, French and Dutch Codes. See Pr. L. R. P. 1, tit. IX, 
§S 654^-659; Uuger, § 104; Code Nap., art. 691; and Code Neth. art. 74G. 
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D. de aq. qnot. (43. 20). ^Ductus aquae , cnjns origo memorid.m 
excessit, juris constituti loco habetur." 

What was called ^immemorial prescription/' tended to main- 
tain and confirm a state of things already existing. It was suffici- 
ent; if shown that the same state of things had always existed, 
during the time covered by the memory of the contemporary ge- 
neration. In such case there was the presumption >) that the state 
of things had been lawfully created originally. — "The memory 
of man," however, in this matter, was not restricted to that which 
persons themselves remembered, but extended to things stated to 
the existing generation by that which had preceded it. The proof 
to be adduced had, therefore, a double direction; — positive on 
the one hand, negative on the other. — In the positive sense, it 
had to be established that the generation still living knew that 
what was thus existing had existed, in the same state, for so 
long as their memory extended; and in the negative sense, that 
they had not learned from their immediate predecessors that the 
latter had ever seen a different state of things from that actually 
existing. L. 2. § 8. D. de aq. (39. 3). L. 28. D. deprob. (22. 3) '). 



1) '^Prescription by time immemoriar' did not (like true prescription) create a legal 
situation, but simply dispensed with proof of its origin. This is demonstrated by Arndts, 
(Beitrage, I, p. 139, et seq.), who thus characterizes the difference between the two. 
'^When possession has continued, without inteiTuption, daring a certain time, a right is 
acquired by the effect itself of the possession so continned, and the acquisition of a title 
is considered as perfected, at the precise moment when the time prescribed has elapsed; — 
while the nature of the prescription immemorial is simply to cause the right to be re- 
garded as having been previomly acquired, at some time which is no longer remembered, 
but not as an effect of the lapse of this same indefinite and unremembered time. 
Sav., (1. c. p. 528,) and Schirmer, (Annotations upon VnterhoUmer Verjahr, T. I, p. 
522,) are in accord with Amdts. But the strongest argument against the doctrine which 
gives to the time immemorial the character of actual prescription, lies in the fact that 
disproof \^ possible, — while it is not admitted in the case of actual prescription. And 
when Puchta says: — *'Auch als Ersitzung ist die unvordenklicbe Zeit eine solehe, die 
das Erfordemiss der Nichtermittelbarkeit des Anfangs hat," — I answer: — He who 
invokes immemorial prescription has to prove only the existence immemorial of the state 
of things which he desires to maintain, while the proof of the unlawful origin of this 
condition lies upon the adverse party. On the contrary, he who founds his right upon 
the prescription acquired by a specific lapse of time, has simply to prove his undisturbed 

I. 16 



As to proof to the contrary, its object would be not to establish 
that there had been a time when that which now exists did not 
exist, — (which is true of every possible state of things ! — bat 
that the existing state of things had been originally created in 
an irregular manner, and, consequently, conld not be made the basis 
of a right ; and moreover that daring the life of the last two [ge- 
nerations the original irregularity had remained, continuously and 
uninterruptedly, engrafted upon the existing state of things ^). 



enjoyment daring the time prescribed; and this proof once given, has no disproof to 
fear. — Pachta, confounds, then, a proof and a required eoiuUium, 

This passage is cormpted. Husehke, Zeitschr. f&r Civ. R. and Proc. N. F. IV, 
301 — 306, thus restores it: '^Et hoc ita qaod Graeoi dioere solent: ir TrXdrft. Etenim 
potest hoc memoria teneri^ nonam intra annam pata factnm, cnm interim nemo sit eorom, 
qui meminerint, qaibns Ctnsulibas id viderit. Sed com onmiom baec est opinio, nee 
andisse, nee yidisse, cum id opas fieret, neque ex iis andisse qni yidissent aot aodissent, 
et hoc infinite similiter sarsum yersum accidit, tam memoria operis facti non exstabit.'* 

-) Say. Syst. IV. H 200 and 201. Amdts, {91. obs. 4. Windseheid, §113, note 7. 



CHAPTER VI. 

OF THE EXBBCISE OF RIGHTS AND THE MEANS OF 

ENFOBCING THEM. 



SECTION I. 



Of the Exercise of rights. 

§ 82. THE NATURE AND EXTENT OF THE EXERCISE OF A RIGHT. 

We exercise a right, [*] when we actually [^] and conscionsly [^] 
make nse of our power, in relation to some specific object. — 



[}2 Unger, I. § 68 : ** To exercifle a right, is to make actoally available tbe capacities 
which that right confers ; and conseqaently to realize its contents, — render available the 
matter which it contains.'* The abandonment or the alienation of a thing does not, accord- 
ing to Unger, constitute the exercise of a right; bnt I cannot assent to this. In fact 
either tbe abandonment is gratuitons, — in which case the alienation is equivalent to 
the destruction of tbe thing, which according to Unger himself (1. c. note 15), con- 
stitutes the exercise of a right ; — or the thing is given in exchange for some equivalent, 
and then tbe exercise of the right consists of the fact that there is found in tbe pro- 
perty that is alienated, or by its means, the opportunity of satisfying one's wants in a 
manner in which it had not previously been done. 

[^ From the circumstance that the exercise of a right consists of the actual use of 
that right, it follows that he who has not the right may, nevertheless exercise it! The 
thief exercises (unlawfully it is true) a right of ownership which he does not possess I 

['] L. 7. D. itin. (48. 19). * Si per fnndum tunm nee vi, nee clam, nee precario com- 
meavit aliquis ; non tamen tamquam id sno jure faceret, sed si prohiberetur non facturus, 
inutile est ei interdictum de itinere actuqne ; nam nt hoc interdictum competat, jus fundi 
possedisse oportet." L. 26. D. quemadm. serv. (8. 6). <*Servitute usus non videtur, nisi 
is qui suo jure uti se credidit: ideoque si quis, pro via publica vel pro alterius servitute 
usus sit, nee interdictum nee actio utiliter competit." — On this passage, see Sav. Pos- 
session, p. 410, note 2. Ed. Rodorff. 
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Certain rights are, by their nature, susceptible of being repeatedly 
exercised without exhausting their substance; while others are 
expended or annihilated at the moment of their exercise. ['] This 
matter was generally regulated by the following principles. 

I. He who had a right, had the faculty of exercising it wholly 
or in part, — or of not exercising it at all. [^] 

II. He could act in this respect, as he thought fit; consulting 
only his personal convenience, and without being required to con- 
sider whether he caused, or might cause,, to another, some injury 
or some discomfort^ — so long as he kept within the limits of 
the capacity conferred by his right. [^] 

III. This power (otherwise absolute) of the possessor of a right, 
was limited by rules promulgated by the legislator, with a view 
to the general interest, [«] and to public order and morality. 



[}"] The exercise of absolate rights is continaons. It is otherwise with ohligaiiont -, 
which, for this reason, are not, generally, snsceptible of possession. See Brans, das 
Recht des Besitzes im Mittelalter, p. 480 et seq. 

[^] L. 41. I), de min. (4. 4). "Unicaiqne licet contemnere haec, qnae pro se intro- 
dncta sunt." L. 156. § 4. D. de R. J. (50. 17). L. Un. C. ut nemo inv. (3. 7). 

[3] '^Nnllas videtar dolo facere, qui suo jure utitur.** L. 55, D. de B. J. L. 151. 
D. eod. '^Nemo damnum facit, nisi qui id fecit, quod facere jns non habet." L. 9. D. 
de S. P. U. (8. 2). L. 24. $ 12. L. 26. D. de damn. inf. (39. 2;. L. 21. D. de aq. 
et aq. pi. (39. 3). There is still dispute as to the extent to which a right may be used, 
by a person who himself has no interest in it, while it causes damage to another. See 
the Glossary ad L. 1, $ 12, D. de aq. et aq. pluv. '^Item quod alii noceat et sibi non 
prosit, non licet." Wachter, II, p. 194, note 8; Unger, I, § 68, nO. 4; Arndts, $ 92, 
note 2; and Windscheid, § 121, who observes, justly, that the passages of Roman Law 
which relate to this question, do not form so many special exceptions; but, on the 
contrary, embody rather a general principle; — that however, the restriction which they 
express, can have had little importance in practice; considering that, to prevent the 
exercise of a right, it was necessary to prove that he who sought to exercise it had ab- 
solutely no interest in it; a species of proof necessarily almost impossible to obtain. 
L. 38. D. de R. V. (6. 1). L. 1. $ 12. L. 2. § $ 5. and 9. D. de aq. et aq. pluv. 
(39. 3). L. 3. pr. D. de oper. publ. (50. 10)). As to Austrian Law, see Unger, 1. c, 
note 21. See also, art. 544 C!ode Nap., and Arts. 625, 728, Dutch Civ. Code. Marcade 
says of the right of ownership ; — '^This right renders the owner master and lord of 
his thing, and gives him, in regard to it, an absolute omnipotence, — a complete des- 
potism." 

[^] '^Expedit Reipublicae ne quis suam rem male utator." § 2. I. de his qui sni vel 
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IV. He who possessed a right; might use the means which 
were indispensable to the realization or enjoyment of his 
right. [»] 



§ 83. OF THU CONFLICT OF RIGHTS. 

When the rights of different persons bore npon one and the 
same object , or against one and the. same debtor, this rivality 
produced no change of legal relations ; so long as all these rights, — 
independent of each other in their exercise and in their effects, — 
might concurrently find complete satisfaction. [^] But in the con- 
trary case, there would be a conflict. These different rights would 
come into collision. There was conflict, then, when different per- 
sons had rights lawfully acquired, equally capable of being 
realized, and of which the purport was the same and the force 
equal; [^] — so that the exercise of one would necessarily exclude 



al. jar. sunt (1. 8); comp. Gaius, who adds (I. 53): '^qaa ratione et prodigis interdi- 
citnr bonoram administratio.*' 

[J] L. 10. D. de Ser?. (8. 1). L. 20. ( 1. D. de S. P. U. (8. 2). L. 8. §. 8. D. 
de S. P. R. (8. 3). L. 11. D. comm. praed (8. 4). L. 2. D. de jurisd. (2. 1). L. 15. 
$ 1. U. de usufr. (88. 2). Art. 697. C. N. et art. 735 Code Civ. Neth. 

[*] For example: Two persons have servitudes charged on the same property ; — divers 
creditors have the same debtor for different debts, — or have the same pledge, snfficing 
to guarantee all their claims. See Wachter, II, ( 76. 

[3] There was no conflict: I. When a right, by the mere fact of its existence, rendered 
the existence of another similar right impossible; — such as the right of ownership, 
which consisting of the absolate and complete domination over a thing excludes the pos- 
sibility of a second person having, simoltaneoosly, the same right over, the same thing. 
Sach, again, are the bonae fidei possessio, — the emphyteusis, — the right of sorface, 
and the usufruct. Kierulff, I, p. 281; and linger, I, p. 426; — who makes, on this 
subject, this striking remark: — ''marriage, consisting of the mutual surrender of the 
entire personality, is in its very nature monogamous." II. When the conditions requisite 
for the realixation of thi right of one of the competitors were fulfilled, ^hile it was 
not so with th9 other. For example: — when some thin^ was due, absolutely to the 
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that of the others. [^] The means and the manner of terminating 
snoh a conflict depended upon iaets and circumstances proper to 
each case. Thus, if one of those possessing a right had placed 
himself in advance of the other, — whether by judicial or extra- 
judicial proceedings, — and had occupied that foremost position, 
which another might have occupied, if he had been more dili- 
gent; — in such case the adage obtained: — ^Occupants melior 
est conditio". [^] If no one had secured this priority, the exercise 
of the right of one was restricted by that of the other; whence 
it arose that they must exercise their rights in common. [^] And 
if, in such ease, the exercise of the right in common was im- 
possible, the solution of the conflict was determined by lot. [*] 
L. 6. § 7. L. 24. D. quae in fraud, cred. (42. 8). L. 128. D. de 
R. J. ^In pari causa possessor potior haberi debet." L. 32. D. 
de reb. auct. jud. possid. (42. 5). L. 10. D. de pign. (20. 1). L. 
9. § 4. D. de Publ. (6. 2). L. 16. D. de duob. reis (45. 2). L. 13. 
D. de jud. (5. 1). L. 33. D. de leg. I. (30). L. 32. D. deProc. (3. 



one and only condiiioQally to the other. III. When the rights of the several competitors 
had not the same purport, (contents). A real right and a personal claim which had, 
mediately, the same thing for their ohject, might exist, and be exercised, simoltaneoosly. 
IV. When one of the rights was to the other as the role to the exception : — as, for 
example, the jus tingulare in opposition to the jus commune ; — ownership in oppo- 
sition to the jura in re aUena. L. 80. D. de R. J. — V. When the opposing rights 
were not of eqoal force. Wachter, 1. c, and Unger, p. 627, think, that in this case, 
conflict existed, hat that the law solved the difficulty (as, for example, in matter of 
mortgages), hy the rnk ^priar ten^pare, potior jure.** For my part, I think that in 
such cases the law did not interrupt a confliist already created, but rather pre- 
vented its creation ; and that it was only when rights were of positively equal force, that 
mere chance conld he invoked to solve the difficulty. It is therefore, with jostice, that 
Kierulff has included this condition in his definition of "conflict." (p. 280). Amdts does 
the like. (§ 92, ohs. 8). 

[1] See divers examples in Unger, 1. c, note 27. 

[3] See art. 1198, Code Nap., and art. 1815 Dutch Ck>de. 

[»] See arte. 1178. 1226, Dutch Code. Unger, 1. c, note 81, cites the case where 
sums suhserihed for an anonymous society, exceed the amount fixed for ite capi- 
tal; — in which case the number of shares taken by each of the various subscribers is 
reduced. 

[^1 See art. 1125, Dutch Code, 
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3). L. 16. § 8. D. de pign. (20. 1). L. 10. D. de pec. (15. 1). 
L. 4. D. de m rem verso (15. 3). L. 14. pr. D. de nox. act. (9. 
4). L. 6. C. de bon. anct. jad. poss. (7. 72). L. 14. de jnd. (5. 
1), L. 3. C. comm. de leg. (8. 43). L. 5. D. Fam. ercisc. (10. 2). 
L. 24. § 17. D. de fideicomm. libert. (40. 5). 



SECTION 11. 



Of the means of enforcing rights, generaUy^ 

§ 84. OF THE VIOLATION OF RIGHTS. 

Concurrently with the right, the possibility exists of contesting 
it, of denying it, of damaging it, or of violating it; in a word 
concurrently with the right exists the possibility of a wrong. 
If, then, it is desired that the right should be freely exerted and 
peaceably developed, and attain its complete realization without 
obstacle, the State, the organ of social interests, ought always, 
in the first place, to charge itself with the mission of watching, 
to see that wrong is prevented, or its effects counteracted and 
the right which has been assailed re-established in its primitive 
state. The duty which is imposed upon the State, in this parti- 
cular, is that of protecting and maintaining rights ; but this refers 
only to those rights the exercise of which is susceptible of being 
assured and guaranteed by means of external compulsion; — 
otherwise the State does not take them under its protection. ['] 



[}"] '^Thas" says Puchta, (Vorles $ 78), <* one can have no right to sach and such a feeling 
on the part of others, for a feeling cannot he imposed hy compulsion; hut one may 
have a right to certain outward acts hy which such a feeling is evinced. Thus, I cannot 
insist that another should have feelings of esteem for me; hut I may insist that he 
ahstain from all outward acts hy which he might manifest the absence of thqsQ 
feeling." 
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The violation of right may he absolute, as when it constitutes 
a violation of "right'' in the objective sense; or relative, if it 
attacks "a right'', belonging to a particular person. The first, 
which falls under the operation of penal law, is, in itself and 
independently of the particular interests which it may have injured, 
an infraction of public order and an attack upon the insti- 
tutions which support it. He who commits it, evidently refuses 
to submit himself to the sway of the moral idea which is embo- 
died in "right". As to the. relative violation, (civil), it mani- 
fests itself in the opposition of a private volition to the authority 
or the volition of him who possesses a right: He who is guilty 
of this violation recognizes an objective, or abstract right, but 
not the alleged right of his adversary. [*] In matter of private 
rights, then, — (and this is the only subject that we have to 
consider) — there is a violation of right when one has, volun- 
tarily or involuntarily, committed or omitted an act in oppo- 
sition to the legitimate will of another. [>] It is evident that as 
the exercise of rights differs, according to their character and 
according to the nature of their various legal relations, there 
exists a corresponding diversity in the violations of right, [^j and 
in the manner of applying a remedy. [*] 



[^] Pachta, 1. c, "He recognizes the right as by prescription; hut he refuses to 
acknowledge the legal power of a particular person/ Unger § 109. — '^Putting his in- 
dividual will in contradiction to the individual will of another". 

[2] Unger, 1. c, note 5. 

[3] An act which is not in contradiction to the will of the person possessing a 
right, may give birth to a legal claim, but never constitutes a violation of a right. 
(Unger, p. 330. Windscheid, § 122). Some authors teach that every action supposes 
the violation of a right; and that it is, therefore, only from that moment that prescrip- 
tion commences. We will examine this doctrine in treating of prescription. 

['^j It is thus that the manner of assailing a right differs, according as it relates to 
a family right, a real right, an hereditary right, or an obligation. See, especially, 
Unger, 1. c, note 7— 11» and Windscheid, § 122. 
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§ 85. OF TUB PROBIBITION AGA1K8T ASSUMING TO DO JU8TICK TO 
OiNE's-SKLPy (VINDIGTA PRIVATA, SELBSTHttLFBy KIGKNNAGHT, 

bigkimriguting). ['] 

A person assumes to do jastiee to himself, when, by his own 
mere authority, and without intervention of law, he attacks the 
person or the property of another, in order to maintain the rights 
which he really has, or which be believes himself to have. — 
Such a proceeding is illicit, [^] because it is incompatible with 
the mission and purpose of the State, whose proper duty it is, 
(a duty which it accomplishes by its organs), to examine and 
decide disputes, and to reestablish the lawful condition, momen- 
tarily disturbed. This view appears to have been also that of the 
Bomans, [3] in the last phase of the development of tl^eir 



[1] See on this matter, besides other authors, a dissertation by Doctor J. Sdunitt, 
Die Selbsthulfe im Rom. Priv. Becht. (£rlangen) 1868. 

['] On the question whether it is, in abtiraeto, permitted or not to do jostiee to 
one's-self, — see Pachta, Yorles. § 80. In the contrary sense, Wachter, II, $ 61 ; Kel- 
ler, I, \ 14; Unger, II, S ^H; Windscheid, S 123; Amdts, § 94, note 1; Sehwarze 
Weiskes R. L., t. X, P. 126. — Pachta, amongst other remarks, says. ''To do right 
to one's-seli, to help one's-self to justice, appears to be unjust in itself; but this is a 
modem principle emanating from the mania of governments for intermeddling with 
everything and taking all matters under their own guardianship; — a system full of 
abases, to which limits should be set, — at least in matters of private right.'* This 
view is palpably erroneous; for, as has already been remarked, it rests on an evident 
confusion of self-government in public life (which is eminently desirable) with the sa- 
tisfaction that a person takes, by his own authority, in the domain of private right. 

[>] Puchta denies this; but his opinion is refuted: 

I. By the L. 176. Pr. D. de R. J. "Non est singulis concedendum quod per magi- 
stratum publice potest fieri, ne occasio sit miy'oris tumultus fadendi." Bulgarus ad h. 1. 
"Vi^or judiciarius ideo constitutus est in medio, ne singuli sibi jus dicant. Non enim 
competit singulis, quod permissum est universitali vel ei qui obtinet vicem universitatis, 
id est populi qualis est magistratus et ceteri." 

II. By two other passages already indicated by the Glossary ad 1. 1. L. 13. $ 3. D. 
de usufr. (7. 1). ''Cur enim ad arma et rixam procedere patiatur Praetor, quos potest 
sua jurijKlictione compouere." L. 14, C. de Judaeis (1. 9). "Cum alioquin etiamsi sit 
aliquis sceleribus implicitus, idoirco tamen judiciorum vigor, juriique publici tutela vide- 
tnr in me<Uo constituta, ne quisquam sibi ipsi permittere valeat ultionem.*' See also L. 
29. $ 1. D. ad leg. Aq. (9. 2). Xi. 6. C. sol. matr. (6. 18). 
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law; [>] although there was no express prohibition to dojastice 
to one's* self; save in some cases where this abase manifested 
itself the most frequently. 

There were two principal provisions of Roman law which threat- 
ened with punishment him who did justice to himself. — The 
first is contained in a decree of the emperor Marcus Aurelius, 
afterwards extended by law or practice. [^] Independently of the 
punishments threatened by the Julian law de vi privata, this de- 
cree inflicted the forfeiture of his claim, [^] upon him, who to 



III. By this sort of technical expression '^Hbi jus dicere,** of which the Romans made 
use to qualify the fact of **rem sine ullo j ad ice possidere." See, hesides the decree of 
Marcus Aurelius, the L. 1. § 2. D. quod leg. (43. 3); and this serves at the same 
time, to refute the objection of fienfey (Rhein. Mus. t. VIII. p. 2), according to 
which the Romans would have had no technical term to express this idea. — See the 
Prussian law (Pr. L. R., Introduction § 78) : ''The fact of having done justice to 
one*s-self cannot be excused, save in the sole instance when the assistance of the State 
would arrive too late to avert an irreparable injury. And the Austrian Code says (§ 19). 
^'Whoever believes himself assailed in his right, is free to lay his complaints before 
competent authority in lawful manner. He who, despising the lawful method, attempts 
to do justice to himself, incurs in this respect the responsibility of the acts that he 
commits." The Dutch project of 1820 (art. 3186), also expressly forbids the attempt 
to do justice to one's-self. The French Ck>des and those of the Netherlands have tacitly 
adopted the same principle. They name but one solitary instance in which, by exception, 
they authorize the injured person to do justice to himselt See art. 672; Code Nap., 
Zacharia, IV, § 745; and art. 714, Neth. Code. 

[1] It was otherwise in the earlier stages of human society, when law was yet in its 
infancy. *^The law of all nations has originated in the habit of doing justice for one's-self 
and the custom of revenge." Ihering, Oeist des R. R. I, § $ 1 1 and 12 ; Unger, 1. c, 
notes 11 and 12. 

[^] This decree is twice reproduced in the Pandects, but with modification; in the L. 
7. 1). ad leg. Jul. de vi privata (48. 7), and in the L. 13, D. quod met. caus., (4. 2). 

['] There is a dispute as to whether, in this case, there remains a natural obligation. — 
The affirmative is sustained by Benfey, p. 14; the negative by Yangerow, I, § 133; 
Rudorff, annotation sur Puchta, § 80; Amdts, $ 94, obs. 2; Windscheid, § 123, note 
8; Schmitt, p. 124. — My opinion is that there remains a natural obligation: I. Pri- 
marily, because for the purpose of the legislator, (which is only to prevent persons 
from assuming to do justice to themselves), it amply sufficed to destroy the immediate 
and principal effect of the obligation ; that is to say the means of constraining the debtor 
to fulfil it. II. Again, because the L. 19 et 40, D. de cond. ind., (12. 6). — '^Sipoenae 
causa ejus, cui debetur, debitor liberatns est, naturalis obligatio manet," argues in favour 
of this opinion. According to Van^row^ these two fragments would apply only to thosQ 
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secure to himself the payment of what was dae to him, [>] seised, 
without the authority of the judge or the law, and against the 
will of the debtor, [^] something [^] belonging to the latter, 
or forced the latter to deliver it to him. 

The second provision ordained that he who took by force, [^] 
something of his own out of the possession of another, [^] for- 
feited his ownership, which passed to the possessor; and if the 
author of the violence, was not the owner of the property at- 
tacked, he was compelled to restore it, and in addition to pay 
its value by way of penalty. L. 7. C. unde vi (8. 4). 



cases where the plaintiff was depriyed of his right of action; but this is a mere begging 
of the qnestion; and even in the L. 19, it is a question of liberation in general. The 
words ^'jos crediti amittit" are, moreover, according to the phraseology of the Roman 
jurisconsults, quite compatible with the maintenance of a natural obligation. L. 10 D. 
de V. S. '^Quodsi natnra debeatur, non sunt loco creditorum.'* L. 108, D. eod. The 
question again presents itself whether, in case of reciprocal obligations, the debtor thus 
liberated could, on his side, exact the execution of the obligation of the creditor : I think 
not. Though the L. 50. D. de act. emt. (19. 1) does not concern this hypothesis, the 
principle which it asserts is not the less applicable to it. **Bona fides non patitor, ot 
cum emtor alicnjns legis beneficio pecuniam rei venditae debere desiisset — venditor 
tradere compellatur et re sua careret." Vangerow assumes, that in deciding thus, the 
author of the violence would not be punished; but this is an error; — the punishment 
consists in the fact that the contract becomes unilateral or claudicans — A case carious 
enough, occurring in practice, is reported by Burchardi, Archiv. fur Civ. Fraz., t. 18, 
p. 16. The distinction imagined by Windscheid, 1. c, note 8, is arbitrary. 

[1] This penalty naturally affected only him who claimed an actual debt; though the 
words quod deberi sibi putat appear to include also him who believed himself a cre- 
ditor, without being so in reality. Benfey, 1. c. p. 17; Unger, § 111, note 1. 

\y\ It is not necessary that there should have been actual violence, properly so called. 
**Vi8 est tunc quoties quis id quod deberi sibi putat non per judicem reposcit." 

['j Without distinguishing whether it is the object of the debt, or any other pro- 
perty movable or immovable, (r^m uUam debitoris). The analogy with the actio vi 
bon. rapt. L. 2. \ 22. D. vi bon. rapt. (47. 8) tends even to cause the belief that it 
sufficed that the property was '^ex boM\ Benfey, p. 24; Windscheid, § 123, note 6. 
In another sense, see Keller, 1. c, note 1. 

[^] In tantam furoris pervenerit audaciam — violenter invaserit." Vangerow, 1. c. 

[^] If he was but the simple detainer, (nudus detentor), the rule was inapplicable; 
possessionem restituat, possidentibus restituat. Benfey, p. 37. According to the Prussian 
law, (P. I., tit. 7, § 144), he in whose name another possesses, can expel the latter 
without the intervention of justice. It is otherwise with the Austrian Code. Unger, 
1. c, note 7. 
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Other imperial edicts, of more recent date, also threatened with 
punishment him who detained as a pledge the property of ano- 
ther, without his consent; also him who detained the children of 
his debtor as hostages, or forced them to labour as slaves; and 
finally, those who prevented the interment of their debtor. Nov. 
52. Cap. I; Nov. 134. Cap. 7; and Nov. 60. Cap. I. [»] 

The law which prohibited the doing of justice to one's- self, admitted 
of exceptions in cases where the interposition of the judge could not 
be invoked speedily enough to avert an imminent danger. [^] 

But if the law generally punishes the act of doing justice to 
one's-self, it is necessary to guard against confounding this case 
with that which is termed legitimate defence. He who makes use 
of the latter, does not allow himself to invade insolently and of 
bis own authority the lawful rights of another; his efifort, provo- 
ked by necessity, confines itself to defending himself in a position 
which is menaced. Now this purely defensive employment of force 
is perfectly legal, in so far (be it understood) as it is indispen- 
sable in order to guard against an imminent attack or against 
dangers which it would be impossible to escape in any other 
manner. Examples are to be found inL. 4 § 1 [^], L. 5. pr. L. 
29. § 3. L. 45. § 4 [*]. L. 49. § 1. L. 52. § 1. D. adleg. Aq. 
(9. 2). L. 1. § 27 en 28. L. 3. § 9. L. 17. D. unde vi (43. 16). 
L. 1. C. eod. (8. 4). L. 3. § 7. D. de inc. ruina (47. 9). L. 1. 
C. quando liceat (3. 27) [«]. 



[1] Benfey, p. 32. 

[<] This exception results rather from the very nature of the case than from the L. 
10, $ 16. D. quae in faad ored., (42. 9), which is invoked in its support, (see Pnchta, 
Vorles. p. 182; Unger, 1. c, note 17) but which simply regulated the relations of 
creditors among themselves. ("Si quas pntas te habere petitiones actionibos experiaris"). 
Seme legislations have formally adopted this exception. See § 78 of the Pr. L. R. 
Introd., cited above; and the Austrian Ck>de -f $ 19 and 844. '^ Among the rights in- 
herent to possession, is that of defending it, and of opposing force by corresponding 
force, in all cases where judicial assistance would arrive too late." 

['J ** Ad versus periculum naturalis ratio permittit se defendere.' 

[^] ''Vim vi defendere omnes leges omiiiaque jura permittnnt.' 

[^] "Melius est enim occnrrere in tempore, quam post exitum vindieare.*' See, also 
arts. 328, 329 Fr. Penal Ck)ds. 
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§ 86. OF THE MEANS OF ESTABLISHING RIGHTS BY JUDICIAL 

AUTHORITY. 

In order that rights might enjoy complete protection , — secure 
against and independent of the arbitrary will of indiyidoals, — 
it was necessary that an authority should exist superior to and 
unconnected with the interested parties; possessmg knowledge 
and skill sufficient to decide disputes by regarding them from an 
impartial point of view, and with sufficient power to enforce the 
prompt execution of the decisions rendered by the organs which 
it had empowered for that purpose. 

Thus whoever wished to cause rights which were contested or 
damaged, to be recognized or respected, was required, by means 
of a complaint or an action, to have recourse to the intervention 
of the judge. If the adverse party did not seem disposed to re- 
cognise or respect the right, but contested the action commenced 
against him, (Litis contestatio)^ he was heard as to his grounds 
of defence; after which the precise point at issue was declared. 
The judge used the means at his disposal to assure himself of 
the true nature and grounds of the respective claims ; and it was 
upon the result of this investigation that he based his decision 
between the parties; guaranteeing at the same time the exe- 
cution of his judgment. The collection of rules and prescriptions, 
relative to the acts of litigant parties and of the judge, during 
the course of an action touching civil rights, (action, defence, li- 
tis contestatio, proof, judgment and execution) constituted what 
was termed civil procedure , which might be regarded in two 
ways : that is as to the form of the rules in question and as to 
their stibstance. As to form, the rules of procedure determined 
the regular course and the successive development of the action 
in its different phases, and the formalities to be observed in each 
step that it rendered necessary. (We speak here, of civil proce- 
dure, in the restricted sense of the term). With regard to the 
contents or substance of the rules in question, there are to be exa- 
mined and explained the conditions to which the exercise of the 



239 

right to act in judicio was subjected. — Hence the following 
questions* — In whom does society recognize the existence of this 
right? What are the means of attack and defence accorded to 
the plaintiff and the defendant ? What are the power and the 
duration of such means ? What modes of proof are recognised 
as admissible? What are, in fine, the extent and the operation 
of the judicial decision? All these questions are, necessarily, 
within the domain of the right of action ['] or the theoretic 



[1] Poehta, Vorles., § 80; Windscheid, § 124; Aradts, $ 95; Unger, II, $ 112, 
note 5. '^It beloDgs to procedure to shew how, when, and where, the action and the 
exception should he presented; how proof shonld he given ; — how a judgment is pronounced, 
and how it acquires the force of the ret judicata. But it is to the Civil Law that it appertains to 
determine what is the ohject of the action, what is the thing to he proved and what is the point 
that the judgment decides ; the question is of the very suhstance of private right ; — which pre- 
sents itself hefore the trihunal ; seeks to convince the judge of its existence; and finishes 
hy being acknowledged or denied by the judgment". The historical school may, above 
all, pride itself upon having originated and developed the special study of the right of 
action, in its fnllest sense. See Pnchta, Rhein. mus. Ill, p. 251. In France this sub- 
ject (omitted from the codes) is neglected by the jurisconsults': — a lamentable omission, 
the inconveniences of which are very obvious. — See, among others, an article of 
Blondeau, in the Themis, t. lY, p. 112, s. (Brux. 1824). It was to guard against the 
same omission in the legislation of the Netherlands, that men of judgment demanded the 
addition to the Civil Code of that country, of a fourth book, in the sense of the project 
of 1820; — They argued with reason, ^'that if only the theories of proof and of prescrip- 
tion were included in the Code, this would certainly be treating of the right of action, 
but only in an imperfect manner; that it might be possible, indeed, to leave to the 
Code of Procedure the regulation of pure formalities; but, that as to the bases of the 
right of action, they form an important branch of positive law, which should be dis- 
cussed in all its bearings in the Civil Code, and which cannot by any means be aban- 
doned to the judgment of writers; as indeed the court of Cassation in France has demon- 
strated, in its remarks on the Code of Procedure". See Voorduin, V., p. 438. Nienhuis 
(conference granted to the society pro exeolendo jure pairio), the 27'^ Nov. 1832, ^'lo 
prove that it is desirable to profit by the revision of our civil legislation, to complete it 
by the addition of a series of regulations as to the means of making rights available." 
This conference has been made the subject of an article by professor Van Hall, in the 
Collection, Rechtsgeleerde B(jdragen, t. YIII, p. 885—852. But the voices of Nien- 
huis and others were not heard. Our legislators had neither a sense of the neces- 
sity of this labour, nor the courage to undertake it; — and yet at each step in this 
region this void makes itself felt. Thus, to cite bat one example, would it be possible 
to raise a discussion upon the rule : — ** no one, unless it be the king, pleads by attor- 
ney*', (Pinto, R. V. 1^. 2, p. 40), if we had a provision in this sense, in the ^art. 3109 
of the Project of 1820 P 
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portion of the system of procedare ; thas named to distingnish it 
from procedare in its limited or literal sense, which may be de- 
signated as the practical portion. In treating here of the matter 
of ^rights'', we have to consider only the theory, or the theoretic 
portion, of procedare. Bat the process as sach, exercise a consi- 
derable inflaence on the material rights of parties. By the mere 
fact, that they are sabmitted to the consideration of the 
jadge, those rights might be subjected to modifications [*] more 
or less important. Thenceforward the modifications, the changes, 
which affected rights daring the time that they were the subject 
of litigation, come within the domain of positive law, and most 
therefore find a place in our treatise. 



[^] Think of what the Romans call eauiam rei rettUuere; of the delay after the litis 
contestatio; of the prohihition to alienate a res litigiosa; of prescription, and of the 
transmission to heirs, or their exclnsion. See on this subject, fiuchka, die Lchre vom 
EinfloBs des Processes anf das materielle RechtsverhaltDiss ; Rostock, 1S46. — 



SECTION III. 



Of the maintenance of rights by means of actions. 

§ 87. THE NATURE OF AN ACTION. 

An action, in the proper acceptation of the word, ['] is the 
legal meaDS by which, as plaintiffs, we invoke the intervention 
of the judge against a particular person, in order to force him to 
respect our legal position, and to redress, when necessary, the 
wrong which he has committed. The bringing of an action, 



[}"] In a more general sense, by action was meant all legal means, ordinary or extra- 
ordiuary, by which one sought to maintain and secure, in a lawful manner, rights which 
were menaced, contested, or damaged ; and the Right of actions. Jus actionum, constituted 
the embodiment of all these means. The word affere had sometimes the same extended sig- 
nification. "Agere etiam is Tidetar, qui exceptione utitur." L. 1. D. de exc. (44. 1). L. 
37. pr. D. de O. et A. ^'Actionis verbo continetur in rem, in personam, directa, ntilis, 
praejudicium : stipulationes etiam, quae praetoriae sunt, quia actionum instar obtinent, ut 
damni infecti, legatorum et si quae similes sunt. Interdicta quoque actionis verbo con- 
tineutur." In a sense more restricted, the action excludes the exception. L. 8. $ 1. D. 
de V. S. "Actionis verbo non continetur exceptio.*' L. 2. pr. 1). de exc. L. 68. D. de 
R. V. (6. 1.) — In a sense still more restricted, the word action was employed to 
designate only personal actions. L. 28. D. de O. et A. (44. 7). "Actio in personam, 
petitio in rem." L. 178. i 2. J), de V. S. "Actionis verbnm et speciale est et generate : 
nam omnia actio dicitur sive in personam, sive in rem sit petitio. Sed plerumque 
actiones personales soLmus dic^re.'* $ 2. I. quib. mod. toll, oblig. (8. 30). "Qaarumque 
rernm mihi tecum actio est, qnaeque adversns te petitio vel adversus te persecntio est." 
As to this terminology in geueral. See Savigny, Syst. V. § 208. Schilling, Instit. II. 
§ 102. Wachter, II. p. 412. Unger, § 113, note 1. Keller, § 78, note 1. 

I. 16 
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is then, the act by which the clalaiant, presenting himself before 
the judge as plaintiff, opens the salt in the form prescribed by 
the rules of civil procedure. But, independently of this objective 
tiignification, (which concerns only the form of the proceeding), by 
"action" is understood the power, inherent in a right, [>] of in- 
voking the protection of the tribunals for its defence against a 
hostile volition which ostensibly places itself in opposition to it. 
In this subjective acceptation, the "action'' is not the act by 
which a complaint is made, but rather what precedes that. act; 
namely the faculty of making complaint; the right of complaint 
or proceeding, which properly belongs to every right and the 
substance of which is governed by the prescriptions and dispositions 
of the civil law [^]. 

The faculty of having recourse to the means of compulsion 
necessary to its protection and its maintenance, [}] is of the 
nature, if not of the substance of all right. [^] Consequently, from 
the moment that the law, or some other source of ^ght, recog- 
nizes a right, this right, in the absence of some express provision 
to the contrary, is susceptible of being prosecuted before the 
judge; and reciprocally, from the moment that an action is per- 
mitted, it implies the recognition of a right which seeks to enforce 
itself by this means : moreover the action is not a distinct right 



[1] Pr. I. de actt. (4. 6). "Actio nihil aliiid est quam gus perseqaendi in judicio 
quod sibi debetnr." The Germans say Klage or Klagreekt; (complaint or right oi 
complaint). Sav. Syst. V. p. 5. I use the expression "right of T^nrsmV* {vorderinffsreeht), 
which I oppose to the "pursuit of the right*' {rechtsvordering), that is to say the action 
considered in an extrinsic point of view. 

[«] Puchta, Vorles I. p. 184. 

[^] This principle is expressed in § 19 of the Austrian Code, and in art. 3191 of 
the Dutch Project of 1820, is thus stated: "All persons to whom a right belongs, may 
assert this right by means of an action." See, also Sav., Oblig. 1, § 7 ; Unger, 1. c. ; 
Windscheid, I. \ 44. 

[**] Although the faculty of pursuit, or of action, may not be an essential tl^mQni of 
a right, yet, if this means of enforcement be wanting, a right will lack a quality 
which is of its very nature. The right still exists, but is without defence and its powers 
are paralysed. 
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haviDg a sepiEtrate exietence^ ['] it is the very principle of right, 
which, feeling itself attacked, aims itself for the straggle. [^] In 
other words, it is the right in action. Yet, as every action is di- 
rected against a particalar person, from whom it demands the 
reparation of a wrong or of an injustice, the right of suit as- 
sumes a relative, personal, and obligatory character, by reason 
of which it establishes between the plaintiff and the defendant a 
relation of creditor and debtor. [^] 

Observation. — Windscheid, in his work entitled: Die actio 
des R5m. Civ. Rechts, vom Standpunkt des heutigen Rechts; 
Dusseldorf, 1856, (see the answer of Muther, zur Lehre von der 
R($m. Actio, Eriangen, 1857, and the reply of Windscheid, die 
Actio, Abwehr gegen Muther, Dusseldorf, 1857); Windscheid, I say, 
has sought to prove that, according to modern legal ideas, the 
action is something entirely different from that of the Romans. In 
their system the action would have been, (according to his view), 
an organ of the law, endowed with a separate existence and 
completely independent of all specific right ; a mere claim to legal 



[^] This is assumed by some aathors who are led into error by the defioition given 
in the preceding note 1. Thus, Bloudeau, I. c, p. 114: ''When a person encouutcrs an 
obstacle in the exercise of an ordinary right, it is in granting him another right that 
the law comes to his assistance." Puchta, 1. c, is much nearer the truth. ''The action is 
not a separate right, but a something annexed to the right; an element of the right 
itself; a faculty which is inherent in it: like, for example, the right of disposing of a 
thing which one owns." 

[^] Unger, § 113, note 13. ''The right of action is, in some sort, right on a war 
footing, — right clad in the sagum, — as opposed to right in a state of peace, — 
right clothed with the toga;" — and again, "Since, finally, it is right itself which goes 
to war, {res in judicium deducta), and that the right of action is, in truth, a right of 
the right." Brinz, Pand. I, p. 50, uses expressions of great accuracy. "To every com- 
plete right — (in matter of private law) — there is inherent a right of action which the 
Romans designated by the energetic term jus agendi ; that is, the power of asserting one*s 
self by acting. The words domi mili/iaeque, and the two conditions of peace apd war 
which they express; are applicable to each particular right: — The peaceable exercise 
of a right (jure suo uti) should be distinguished from the acts by which it is enforced." 

[3] Sav., 1. c; Unger, p. 354; Keller $ 78 ; § 5. I. de exc. (4. 13). "Item 
si judicio tecum actum fuerit, sive in rem, sive in personam, nihilominus ohUgaiio 
durat." 
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protection; a claim which became a right only becanae it 
obtained satisfaction. In our modern law, on the contrary, the 
action is only an auxiliary means employed for the purpose of 
demanding the maintenance of a pre-existing right, in the exer- 
cise of which we have been disturbed or damaged. 

^Amongst us'', Windscheid again says, ^the law assigns to each 
person the limits within which his will is absolute against all 
other. If he encounters any obstacle in the exercise of this sove- 
reignty which is lawfully acknowledged to be his, he addresses him- 
self to the State, in order that the latter, in its character of guar- 
dian of these limits, may protect him against all damage. The 
Roman on the contrary, does not say, ^You have such or such 
right;" but "You may declare your will (or claim) before the judge." 
It might thus happen, that one had an action without having a 
right, in the same way that one can imagine a right without an 
action. The joinder of the right and the action was but the result 
of an accident. Even then, however, the action had not its source 
in the right, but only in the decision of the judge and in the 
authority with which he was invested.'* This reasoning leads Wind- 
scheid to conclude, that, according to our manner of regarding 
matters, actions are only emanations, or, as it were, shadows of 
rights; that they are deprived of separate life and existence, and 
that consequently, they ought to be excluded from the system of 
modem law, and to be replaced by the theory of rights or 
claims [^]. 

This doctrine of Windscheid, despite the talent and the sub- 
tlety which he displays, is really contrary to the nature and the 
essence of right. [^] Always and everywhere, in fact, not only 



[1] "With us", says he, "the System of Law is the organization of rights. "With 
the Romans, on the contrary, the System of Law was not the organisation of rights, 
hut of legal claims susceptible of being prosecuted." In his reply to Mather, p. 13, 
he says, again: "There is a right, since the judgment proclaims it; but it is not 
because there is a right that the judgment proclaims it". In conformity with this 
doctrine, Windscheid hc^ substituted, in his Lehrbuch der Pandekten, the theory of 
claims (pretentions) for that of actions. 

[^] In opposition to Windscheid, - besides Muther, already cited, — see Zimmer- 
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are the right and the action linked to each other by the closest 
of tieS| bat this tie is formed and founded upon the fact that ac- 
tions serve to put into execution and to enforce the universal 
recognition of rules which govern and regulate the relations of 
men with each other. Thus, then, when any one asks for justice, 
it is indispensable that he should, in the first instance have a 
right, which may perhaps manifest itself for the first time by the 
decision of the judge who proclaims it, but which cannot have 
been created by that decision. In a word, the right is the crea- 
tor, the action the creature; — the contrary is impossible. It is 
of little moment, therefore, that the Roman Praetors should have 
introduced a number of actions which were not founded on the 
jus civile. What was in fact the case? The action permitted 
by the Praetor in a particular instance, whether it had or had not 
been previously published in the Edict, was but the consequence 
and the emanation of a right. In a certain sense, it was, it is 
true, sometimes the Praetor himself who created this right, by 
virtue of his legislative power; and sometimes he did so only 
at the moment when he placed it under the aegis of his judicial 
power. But he to whom this action came in aid, — although it 
was only the work of the magistrate, — was really in possession 
of a rights and this not by operation of the judicial decision 
which might apparently have given it birth, but because the 
Praetor had recognized the basis of the claim which had been 
advanced; — his action in so doing being in some sort legisla- 
tive. [^] We know, in fact, that the Praetor was regarded as the 
living organ of the general conscience of the nation ; and that in 
this capacity, even when he appeared to proclaim and apply a 



man, Ueidelb. Krit. Zeitschr. V, p. 461, et seq.; Unger, § 113, note 19; Arndts, $96, 
obs. 5, and Kuntze, Schletters Jahrb V, p. 1, et seq.; who mentions that, '^in the 
Twelve Tables, the jus is set forth in its highest sense ; and that it was only a later 
epoch which produced, by way of conseqaence, the leffis aetumes; with which it, (so- 
tu speak) armed and clothed rights*'. L. 2, $ § 4, 5, 6, D. de orig. jnr. (1. 2). 

[^] This against Bmus, (Symb. Bethm. lloUwegio oblatae die 12 Sept. 1868, fierol- 
1868) who assents io the opinion of Windscheid, respecting the Praetorian law. 
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right entirely neW; be was considered as merely completing, or 
modifying, the ancient ciyil law, in conformity with its spirit. [ * ] 
Thus the modem manner of regarding rights does not really differ 
from that of the Romans ; although it mast be admitted that the 
latter, gmded by the practical spirit which distingnished them^ 
paid more attention to the immediate help required in case of da- 
mage than to the abstract right following its tranquil march; 
and that the action — as if the action and not the right had 
the priority — figures in the foregound of their terminology; and 
that they use the word actions j [^] where we modems say rights 
or claims. 



[^J L. 7, § 1, D. de Just, et Jar. (1. 1). ^'Jus praetoriam est quod Fraetores in- 
tro<iuzeroiit adjuvandi vel snppleodi vel corrigeodi juris civilis gratia propter ntilitatem 
publicam — nam et ipsum jus honorarium viva vox est juris cirilis.** Kuntze, 1. c. : 
**It is very true that it is by meaus of the actum, — (by adding other actions to the 
legit aetumet) — that the organs of honorary law ha?e developed an ulterior Law; and in 
this manner they have, so to speak, not created, but perfected, the form rather than 
the substance. But that which constitutes one of the chief works of the Romans, is, 
precisely, the having tubttantiedited the system of actions formed by honorary law, and 
having blended it with the general system of laws. It is in this that consists the tmly 
essential portion of the task accomplished by the Jurisprudence of the Feteret; which 
in analysing the honorary law, brought to light its substance, incorporated it with 
the Civil Law, and recognized in the action the obligation which had before been latent 
there." Windscheid has vainly endeavoured, in his Lehrb. der Pand., $ 44, note 5, to 
refute the objections a Vanced, in yarious quarters and from different points of view 
against his system. See also Siebenhaar Correal-Oblig (Leipzig. 1867) pag. 64. 

[2] It is thus that they spoke of actions ^'quae Aeredibui et in heredet competunt," 
when there was question of a transmission of rights; and thus again, more than one 
divbion of actions is, strictly speaking, a division of rights. Wachter, p. 412, note 2; 
Zimmerman, I. c, p. 477-, Knntze, Heidelb. Krit. Zeitschr., Y, p. 376; Unger, \ 113, 
note 19; Kierulff, p. 156, note: '^That which we call right, was presented, in prefe- 
rence, by the Romans, under the aspect of a possibility of bringing an action." The 
Roman Law had, in fact, no term to express what, in our day, is very generally called 
"a real right". 



SECTION IV, 



Division of actions. 

§ 88. A. — DIVISION OF ACTIONS WITH RESPECT TO THE 
RIGHTS ON WHICH THEY WERE POUNDED. 

With reference to the rights on which they were founded, 
all actions were divided into personal and impersonal. (In per 
sonam, personates, in rem aciiones). The personal action was 
that which arose from a right in virtue of which a certain 
person was bound towards another certain person, to do or not 
to do some specified thing, in such manner that* he against 
whom the action would be brought, in case of non-fulfilment of 
the obligation, was known and determined, from the moment of 
the creation of the obligation. [*] — The impersonal action {in 
rem [^]) was founded upon a right endowed, in itself and by 



[}'] Under the rale of the judicia ordinaria, the personal element manifested itself 
in that part of the formula in which the ground of the action was set forth. {Intentio). 
In the aciiones in jus concept ae, this part of the formula was framed thus: ^'Si paret 
N™. N". A^ Ao. dare, or dare facere oportere." In actions in factum-, "Si paret 
A". A", apud N™. N«». mensam — deposnisse." On the contrary, in actions in rem 
the "intentio" was not directed against a specified person, hut to the right itself. "Si 
paret — fnndum esse A». Ai.," "si paret jus esse A^. A^. eundi, utendi," cet. — Gig. 
IV. 87: "Sed cum in rem agitur nihil in intentione facit ejus persona, cum qua agitur — 
tantum enim intenditur rem actoris esse.'' 

\}] The expression in rem did not, therefore, indicate the object of the demand, 
but simply its impersonal , absolute, and ol:(jective character; "cum eo agit qui nuUo 



248 

itself; with an independent existenee, without reference to any 
particular person and which every one is under the negative 
obligation to respect, in the person of him who possesses it; 
and to abstain from violating or disturbing it. In this case, he 
against whom the action would be eventually directed, was not 
indicated at the outset, as in a personal action; it was only 
after the attack made upon our absolute right, and in consequence 
of that attack, that the adversary appeared, from whom we had 
to demand the recognition of the right which he had contested 
or violated, and the reparation of the wrong of which he had 
been guilty. ^Omnium actionum quibus inter aliquos apud judices 
arbitrosve de quacumque re quaeritur, summa divisio in duo 
genera deducitur, aut enim in rem sunt, aut in personam. Nam- 
que agit unusquisque aut cum eo, . qui ei obligatus est, vel ex 
contractu, vel ex maleficio; quo casu proditae sunt actiones in 
personam, per quas intendit adversarium ei dare aut facere 
oportere, et aliis quibusdam modis aut cum eo agit, qui nullo 
jure ei obligatus est, movet tamen alicui de aliqua re contro- 
versiam; quo casu proditae actiones in rem sunt, veluti si rem 
corporalem possideat quis, quam Titius suam esse affirmet; pos- 
sessor autem dominum eius se esse dicat, nam si Titus suam 
esse intendit, in rem actio est. Aeque si agat quis, jus sibi 
esse fundo forte vel aedibus utendi, fruendi, vel per fundum 
vicini eundi, agendi, vel ex fundo vicini aquam ducendi, in rem 



jare ei obligatas eat, movet tameo de aliqua re controversiam''. In this sense there 
could be a pactum in rem, as distingoished from pacta in personam; — ^'qaoties 
generaliter paciscor ne petam". L. 7. § 8, D. de pact. (2. 14). Thus the exceptio doli 
was styled in rem, becanse it did no more than raise the question an in ea re dolo 
malo factum sit, non adversas qnem commissns sit dolns. L. 2. $ 2, D. de doli m. 
exc. (44. 4). Thus again it was said of the dennnication of a new work: "operis noTi 
nnntiatio in rem fit, non in personam." L. 10. D. de O. N. N. (39. 1). Thus, finally, 
the Edict which does not distinguish whether one defends oneself or is defended bj 
another, is styled Hn rem seripfum'\ L. 5. $ 8. D. quib. ex. cans, in poss. (42. 4). 
Say. Syst. V, p. 14; Keller, § 79; Windscheid $ 43, note 4. In the remotest times, 
the designation of actio in rem was applied par excellence to the '^rei vindicatio", 
which was then the only real action. Gains IV, 16, 17, 86, 87; L. 23. D. de R. V. 
(6. 1); Sav. 1. c, p. 30; Unger, \ 114, note 9. 
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actio est." § 1. I. de act. (4. 6). L. 25. pr. D. de 0. et A. 
(44. 7.). ^In rem actio est, per quam rem nostram quae ab alio 
possidetnr, petimns; et semper adversos enm est, qui rem pos- 
sidet. In personam actio est, qoa cum eo agimns, qoi obligatns 
est nobis, ad faciendum aliquid vel dandum: et semper ad versus 
eundem locum habet." Gaj. IV. 1—3, 100, 106. 

The class of impersonal actions included also those which did not 
seek to obtain directly a condemnation against a specified adversa- 
ry, ['] but the purpose ofwhichvras rather to obtain from the judge 
a declaration of the existence of an absolute right, of a condition 
of things, [^] or a legal relation; in order to be able, afterwards, 
to make use of this judicial declaration, to sustain claims founded 
upon the right thus recognized. These actions were known under 
the name of ^'acHones praejudiciales'' They differed from other 
actions in rem, in not tending directly to a condemnation. They 
were, in some sort, only the prelude of another proceeding, upon 
which they would have a decisive influence. But they had this 
in common with other impersonal actions, that the adyersary whom 
they repulsed was indeterminate and uncertain, until some one came 
to disturb or contest the existing position. § 13, 1, de Act. ^Praeju- 
diciales actiones in rem esse videntur, quales sunt per quas quaeritur 
an aliquis liber vel libertus sit, vel de partu agnoscendo [3]. 



[1] Gaias, IV, 13. '^Intentio aliqnando sola invenitnr sicat in praejudicialibos forma- 
lis." Theoph. ad § 13. I. ^Praejadicialis est formula ex sola constans intentione, neqoe 
enim condemnationem in se habet." 

[3] Vict. Art. Rhet., cited by Schrader, ad § I. 1: **Simplex petitio, com qnaeritor 
in qao jure sit res ant persona". The praejudicia served to fix legal relations of varions 
kinds, and among others rights of obligation. See Gains, III, 123; IV, 44; L. 30. 
D. de reb. aact. jad. possid. (43. 5). '^Eos qui bona sua negant jure venisse, praejudicio 
experiri debere." Jostinian, § 23, I. 1, mentions only those which are founded upon 
the jura status et familiae. In the Dutch law, the dispositions (inexact in every parti- 
cular) of art. 129 of the Code of Procedure exclude from the category of real actions 
those which are founded upon family rights. The phrase actio in rem has partly con- 
tributed to this blunder. In order to avoid all misunderstanding, the word impersotud 
is preferable to real. The Dutch Project of 1820 gave a place to these actions, and 
defined them as **tendiDg to establish rights affecting the civil status, the relations with 
a specified family, or the free exercise of rights which the law allows to persons." 

[B] Rudorff, annot. on Puchta, Vorles, § 84, note 1. 
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Some other actions resembled impersonal actions, ['] inas- 
mnch as not only might they be employed against those who 
had Yolnntarily incurred obligations, (whether by agreement or 
by misconduct), but that any one who was unjustly prejudiced 
might avail himself of them, against whomsoever might,, ac- 
cidentally, be in a position to afford reparation. By the mere 
fact of being in such a position (for example, by reason of being 
in possession of something, or because of the profit that had 
been derived from it), one was bound, according to this hypo- 
thesis, to repair the injury inflicted. The texts give to one of 
the actions of this kind the designation of in rem scripta, (L. 
9, § 8, D. quod, met. cans. (4. 2)), because any person is 
amenable to it, from the moment that he came within the requi- 
site conditions of fact. However, such actions were not emana- 
tions of an absolute and permanent right, but of a right which 
expired directly it had obtained satisfaction; and consequently 
they were personal. [^] On the other hand, the Paulian ac- 
tion was distinguished by a particular character: — it became 
real by means of the restitutio in integrum ^ but had not 
quite the absolute nature of other actions in rem'^ for third 
parties were not amenable to it unless they had rendered them- 
selves accomplices of the fraud committed by the debtor, or had 
acquired the thing ex causa lucrativa. L. 38, pr. et § 4, D. de 



[1] Examples : L. 9, § 8. D. quod met. causa (4. 2), compared with the L. 4. § 33. 
1). de dol. m. exc. (44. 4). L. 3. § 15. D. ad. exhib. (10. 4). L. 12. D. de aq. plav. 
arc. (39. 3). L. 5. $ 13. L. 7 pr. and J 1. D. quod vi aut clam (43. 24). L. 1. § 13. 
D. quod leg. (43. 3), compared with the L. 1. $ 3. D. de interd. (43. 1). { 6. I. de 
oox. act. (4. 9). L. 1. § 12. D. Si quadrup. (9. 1). 

[2] L. 3. § 8. 1). ad exhib. "Est autem personalis haec actio." L. 6. § 5. D. de 
aq. et aq. pluv. arcenda. "Aq. pluv. arceadae actionem, sciendum, non in rem, sed 
personalem esse." § 31. I. de act. "In personam veluti quibus de eo agitur quod — 
metus causa factum est." — See besides Sav. 1. c, p. 25; Kierulff, 1. c, p. 165; Sin- 
tenis, I, $ 29, note 11; Windscheid, $ 45, note 6; Arndts, $ 97, note 6; Unger, I, 
p. 551: "It does not, therefore, cease to be a personal action; it only acquires the power 
of cau^iug an absolute result, — inasmuch as it can ba employed against any possessor 
of the thing in litigation." 
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usuris (22, 1). L. 6, § 11. D. quae in fraud, cred. (42, 8). §6, 
I. de act [*]. 

Actions in rem and in personam, like the rights which they 
protected, differed diametrically from each other. Consequently, 
as no right can possess simultaneously an absolute and a rela- 
tive character, [^] so there could be no ^mixed actions'^, if by 
that term were to be understood actions which, founded, in some 
sense, upon a double basis, might be at once real and personal. [^] 
Thus, then, when it is said that the petitio hereditatis is a 
mixed personal action, (mixta personalis actio, L. 7. C. de pet. 
hered. 3. 31), and that the judicia divisoria ^mixtam causam 
obtinere videntur", — (§ 20, 1, de act) — it is not to their essence 
that these terms apply, but merely to such or such an isolated 
legal consequence, of which these actions are susceptible. In all 
else, the judicia divisoria are undeniably personal, and the 
petitio hereditatis as unquestionably impersonal, [^j 



[J] Sav. 1. c. ; Sintenis, 1. c, note 12; Arndts, Weisk., R. L. V., p. 211. Savigoy — 
on the ground that the petition of hereditary right could he presented only against 
ctrtain classes of possessors, (L. 9 — 13, D. de her. pet. 5. 3), erroneously concludes 
that this action came also within the category of actions in rem of limited extent. He 
forgets that, differently from what exists in the ci^ of the rei vindicatio, hereditary 
right, as such, is not exactly violated hut by the kind of specially qualified possession against 
which the petitio hereditatis was directed. (See the authors before qnoted). 

[3] The provisions of art. 3200 of the Project of 1820 were therefore vicious. ''A 
right which affects simnltaDeously persons and things exists when the thing and the 
persons arc jointly bonnd, in virtue of an act or an agreement.*' 

[3] Consequently, the provision of the art. 129 of the Dutch Code of Procedure is 
no less vicious. That which the French understand by ^actions tnixtes'^ forms the subject 
of an endless controversy. Zach. IV, p. 438, note 6; Carre, Proc. Civ. T. 1. n^. 259. 

[*] I. This results, primarily, from the very nature of things. In fact the petitio he- 
reditatis was the assertion of an absolute right of inheritance belonging to the petitioner, 
against all possessors of any thing belonging to the inheritance. II. Tht petitio hereditatis 
is formally termed actio in rem by the texts, and the petitioner is said *^ hereditatem 
vindicare" 1^. 25. § 18. L. 8. D. dc her. pet. (5. 3). L. 8. C. comm. de succ. (6. 
59). The expression ^mixta personalis actio" which occnrs but in one single instance, 
(viz. L. 7 above cited), may be explained by the consideration that he who presented 
himself as heir was sometimes condemned, as debitor hereditarius, to one or other per- 
sonal payment; although, strictly speaking, it was as juris possessor that he incurred 
thi condemnation. L. 13. § 15; L. 42, D. de her. pet. (5. 3); Kierulff, p. 162, note. 
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Sintenis, $ 29, note 13; Arudts, Pand. $ U7, note 7; and Rhein. Mns. II, p. 144. 
In this last passage Arndts justly says that the charaeter of an action is not determined 
by the object of the condemnation, — which, moreover, in classic law, always resoWed 
itself into a sam of money, (Grains, IV, 48), — but rather bythe right affirmed and 
manifested in the inientio. On the contrary the judida divitoria are incontestably tit 
personam^ [L. 1. D. liu. reg. (lU. 1); L. I. § 1, C. de aun. exc. (7. 40)], because 
they are founded upon an obligation resulting from a community, (a joint ownership), 
and directed against a specified opponent, who havino: become co-partner or joint- 
owner, accidentally or by agreement, is thereby bound to take part in the division and 
liqaidation, — or at least to submit to it. But the duty of the judge, in such case, is 
double. It consists, first, of the adjudication which attributes to each of the parties an 
exclusive right to certain things previously held iu common. This adjudication is in rem, 
inasmuch as the parties are passive and incur no condemnation. But the judge might 
couple a condemnation with his adjudication, — either in respect of expense inoonred, 
or deterioration comnutted, upon the joint property, or to compel a payment in eqoa- 
lization of the respective shares ; — "et si unius pars praegravarc videbitur eum invioem 
certa pecunia alteri condemnare." § 20, I. t. 1. L. 4, § 3, D. comm. div. (10. 3). 
It is by reason of this mixed element, which is found in the suit for partition, that 
Justinian (1. c.) says: — mixtam causam obtinere videntur.*' L. 22, 4. D. fteim. erciac. 
(10. 2). — This explanation, given by Kierulff, p. 168, appears to me the most plausible. 
Sav., p. 36, has given another, which is adopted by Sintenis, I, § 29, note 13. In his 
view, the '^mixed" consisted in the fact, that in suits in partition the question of 
absolute right might also be raised and decided ; — but this explanation seems less probable, 
for the action could thus be real only in case the right of ownership, or the right of 
succession, were contested; whereas, if the parties admitted that the absolute right 
existed, the real element would have no place in the suit; for then the discussion would 
be simply as to the personal payments. Keller, (Civ. Proc, p. 374) calls these actions 
real, because, he says, if it be true that they were founded on an obligation, that 
obligation itself was founded and dependent upon a community which was real : — but the 
same reasoning must lead its author, also, to term "mixed", for instance, the cotuUctio ex 
mutuOf which is evidently personal. Moreover, this interpretation is contrary to the § 20 
I. de act., already cited; which assumes, in the first place, the existence of a community 
not contested, (inter quos aliquid commune est), and on the other hand indicates only 
the effect. Thus, then although we must not say, with Puchta, (Yorles. § 83) that 
"the compilers of the Institutes were asleep, when they inserted this passage," — it is 
nevertheless true, that the term "mixed action" has little or no practical value. It 
should be observed, also, that Justinian does not place actions in general in three chief 
categories, — as in rem, — in personam, — mixtas', — but assigns to the latter a 
very insignificant part, beside the Summa actionum divisio, ("quaedam actiones mixtam 
causam obtinere videntur"); whereas, elsewhere, and when there is really a question of 
practical interest, he places mixed actions (in another sense, of course), in one of the 
principal divisions of his subject. (§ 16, I. de act.) 



253 



§ 89. B. — DIVISION OP ACTIONS, WITH REPERBNCE 

TO THEIR OBJECT. 

The object of an action, ['] was that which the complainant 
endeavoured to attain, to realize, by means of the intervention of 
the judge. In most cases, he demanded that the defendant should 
be adjudged to give, to do, or not to do something. There were, 
however, actions the object of which was not to obtain a judg- 
ment susceptible of being immediately executed, but the tendency 
of which was simply to obtain a judicial decision, as to whether 
a certain position, or a certain legal relation, was, or was not le- 
gitimate. [^] Praejudicialis actio, praejudicium, § 13. I. de act. 
^simplex petitio qua quaeritur in quo jure sit res aut persona'' .['] 

Actions, considered with reference to their object, admit yet 
another division. They might : 1^^, have in view the reparation of 
an injury suffered by the complainant in his estate, by reason of 
a violation of his right; — so that the judgment only restored 
him to the position which he would have occupied if his right 
had not been violated. ^Bei persequendae causa comparatae'' [^J, 



[}"] The Germans give to the object of the action the name of Jurisiicher Oegetutand , 
(legal object), which, however, must not be confounded with the material object towards 
the attainment of which the action, directly or indirectly, tends. The same material object 
may be the motive for divers actions, which have no point of contact as to their legal 
object. Sav. § 231. f. Wachter, II. p. 422. Unger, $ 115, note 4. 

[2] This class includes, for example, in Dutch Law, the action for a declaration of 
nullity of marriage; for the recognition or denial of the legitimacy of a child; 
or for a declaration of nullity as to an obligation. This is why the definition in art. 
3189 of the Project of 1820 was too restricted. ^'Are called actions, all means of law 
by which a person is brought in presence of justice, in order to be compelled to do, to 
give, or to forbear something, because the law obliges him so to do." Compare art. 207, 
n°. 3, of the same Project. 

['] See p. 243, note 2. As to the general use of which it is susceptible in modern 
law, see Windscheid, actio p. 18, note 14. In Holland they deny too generally, and 
upon very inconclusive grounds, the possibility of those judicial decisions caXled setUentiae 
declaratoriae. This subject deserves to be treated specially. 

[^J The Germans say: — Sachvcrfolgende, Entschadigungs, — Erhaltende, — Ersatz- 
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§ 16. seqq. I. de act. — But, 2^^, actions might have for their 
purpose the coDdemnation of the author of the wrong to some 
penalty, the effect of which would be to augment by a certain 
sum the estate of the complainant, and to impoverish to the 
same extent the property of the defendant. (Poenae persequendae 
causa comparatae") [>]. Finally, actions might tend to pursue 
both the objects just named. (Tarn rei quam poenae perseqendae 
causa comparatae et ob id mixtae sunt). § 16. I. 1. Oai. IV. § 
6—9. § 1. I. de perpet. et temp. act. (4. 12). L. 21. § 5. D. 
de act. rer. am. (25. 2). L. 111. § 1. D. de B. J. 

From the point of view of the defendant, actions which tended 
to impoverish him without enriching the plaintifif, — who obtain- 
ed only the reparation of the injury which he had su£fered, — 
came also within the category of actions ^poenae persequendae 
causa comparatae'^ [^]. Examples are found in the L. 4. 7. D. 
de alien, jud. mut. (4. 7). ^Pertinet quidem ad rei persecutionem, 
videtur autem ex delicto dari.'* L. 40. D. de dol. (4. 3). L. 9. 
§ 8. D. de reb. auct. jud. poss. (42. 5). L. 1. § 8. D. ne vis 
fiat (43. 4). 

Actions purely penal, as well as those which were mixed, might 
have for object the obtaining of a sum many times greater than 
the damages really due to the plaintiff; (In simplum, in dnplum, 
vel in triplum, vel in quadruplum conceptae); — and they might 
have this effect, either from the outset, by reason of the nature 
of the action, or because the defendant had forced the plaintiff to 
bring the dispute before the judge ; — or, finally because he had, 
in bad faith, denied the legitimate rights of his opponent. (Lis 



klagen Wachter, § 64. Sa?. Syst. V, $ 210; Windscheid, actio § 3. Unger II. p. 364. 
Perhaps they might receive in Dutch the qualification of behoudende: — "conservative'*. 
In ancient Dutch Law, we find the phrase: "actions bearing upon Interesf\ Huber, 
Hedend. Rechtsgel. L. V. chap. 6, § 29. 

[1] Being no longer in harmony with the legislation and the political organisation of 
modern times, the greater part of private penal actions have fallen into desuetude. See 
Kieralff, p. 173, note. Arndts, { 98. Unger $ 114, note 6. 

[2] Sav. Syst. V. p. 41, calls them '^unilateral penal actions. (Einseitige Straf klagen). 
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inficiando erescit in dnplum). § 21 — 28. I. de act. L. 14. § 1. D. 
quod met. causa. (4. 2). L. 1. pr. D. de public. (39. 4). 

In the third place, actious were divided into principal or di- 
rect actions, [>] and contrary actions. Directae et Gontrariae L. 
17. § 1. L. 18. § 4. D. comm. vel contra (13. 6). Ruhr. Tit. D. 
de pign. act. vel contra (13. 7). Depos. vel contra (16. 3). Mand. 
vel contra (17. 1). L. 6. § 7. D. de his qui not. inf. (3. 2). 
The first, were those which served to reclaim that to which the 
parties were immediately bound, merely by reason of obliga- 
tions contracted by themselves. As to contrary actions, they do 
not follow immediately or necessarily from the obligation contrac- 
ted, — but have their origin in subsequent and accidental circum- 
stances, which, by reason of their connection with that obligation, 
and according to equity and the probable volition of the parties, 
give birth to a right of complaint or of action [^] . 

As to the division of actions in solidum and in minus quam 
solidum, see § 36. I, de act. 



§ 90. C. — DIVISION OP ACTIONS WITH REFERENCE TO THEIR 
SUBJECTS AND TO THE RECIPROCAL RELATIONS OF THE 

LITIGANT PARTIES. 

With reference to the capacity (or right) required for the bring- 
ing of actions, they were divided into actiones privatae and 



[^] This division is, properly speaking, a distinction of rights; and in fact, it forms the 
basis of the division of contracts, taagbt by the French writers, into synallagmatic or bi- 
lateral, perfect and imperfect. 

[2] It is thas with the deposit, the loan, the pledge, wardship, and the management of 
affairs. (Neg. gestio). Moreover, that which the contrary action tends to obtain, could also be 
preserved by means of compensation; but this means was not always sufficient. L. 18. §4. 
D. de Comm. (13 6). L. 1 § 4. D. de contr. tut. act. (27. 4). On the other hand the 
contrary action — which most not be confounded with the reconventional action, — might 
be brought without the direct or principal action. L. 17. § 1. D. comm. '^Contraria 
commodati actio etiam sine principali moveri potest ; sicut et ceterae, quae dicuntnr con- 
trariae". See Kierulff p. 106, note. Schilling, II. § 105. 
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actiones popular es. [<] The first were those institnted by indivi- 
duals, for the maintenance or defence of their private interests 
and personal affairs. The second, which were founded upon the 
iniraction of rules ordained in the public interest, [^] might be 
brought by any one to whom such a proceeding was not speci- 
ally forbidden. [«] (L. 1. D. de popul. act. (47. 23). "Eam p3- 
pularem actionem dicimus qua suum jus populi tuetur''. The po- 
pular action had this peculiarity, that he who prosecuted it suc- 
cessfully, gained in his own name (altho' he might not have been 
personally wronged) the amount of the penalty imposed upon 
the offender. [*] The L. 7. pr. D. de jurisd, (2. ].) L. 5. § 5. 
D. de his qui effud. (9. 3). L. 25. § 2. D. de Scto Sil. (29. 
5) [^], all contain examples. 

From the point of view of the reciprocal position of the liti- 
gant parties, actions were either simple or double, (simplices, du- 
plices, sive mixtae). L. 37. § 1. D. de 0. et A. (44. 7). L. 10. 
D. fin. reg. (10. 1) L. 44. § 4. D. fam. ercisc. (10. 2). L. 2. 
pr. D. de int. (43. 1). L. 3. § 1. D. uti poss. (43. 17)). Simple 
actions (which were the more common) in the very nature of 
things gave a single part or character — either of plaintiff or of 



[1] The distinction is noted iu the L. 42. D. de proc. (3. 3). In L. 30. $ 3. D. de 
jurei. (12. 2) we read: "actio popularis, pablica". 

[•] L. 4. et L. 6. de pop. act. 

[^] Nevertheless, the private interest was considered to a certain extent: — for in- 
stance, he who had an interest in bringing the action had the preference. ''Si cig'us in- 
terest, praefertur" L. 5. $ 5. J), de his qai effud. (9. 3). 

[^] Mommsen, (Tab. Malac. p. 461), denies this peculiarity; invoking, among others, 
the L. 7. § 1. D. de popul. act. "Item qui habet has actiones non intelligitur esse 
locnpletior". But those words were already interpreted by the Glossary, in combining 
them with the L. 82. D. de V. S. , in such a way as to signify that the question, who 
it was that had the best right to prosecute the offender, (and who would, consequently 
profit by the suit) could be decided only at the moment of the litis conlestatio. L. 3. D. 
de popul. act. — Mommsen is refuted by Dernburg; Heidelb. crit. Zeitschr. III. p. 91. 
As to popular actions in general, see a dissertation ofBruns, Zeitschrs. fiir R. Geschichte, 
III. p. 168, 341 415. 

[*] In our modern law, the greater part of the objects for which popular actions 
were brought, come within the purview of the police. 
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defendant, — to each of the litigants; and the plaintiff mnst find 
his demand accorded or refused, bat could not be condemned, 
except to costs. On the contrary, in doable actions, the reciprocal 
chiims and obligations having the same purport, gave to each 
party the double character alike of plaintiff and defendant. [>] 
(L. 10. D. I. ^Judicium communi dividundo, familiae erciscundae, 
finium regundorum, tale est ut in eo singulae personae duplex 
jus habeant agentis et eius cum quo agitnr". L. 2. § 3. D. fam. 
ercisc. ^In fam. ercisc. judicio, unusquisque herednm et rei et 
actoris partes sustinet^'). It follows, that the result of the proceed- 
ing might induce the judge to condemn [>] him who first had 
recourse to judicial intervention — (i. e. the original plaintiff) — 
to either do or forbear something, as towards the original de 
fendant. Among these double actions were reckoned the judicia 
divisoria, [^J and the interdicta retinendae possessionis. (Gai. 
IV. 160. § 7. I. de interd. 4. 15). However, the reciprocally dou- 
ble character of the parties affected only the substance of their 
rights. As to the form, he who first applied to the judge ap 
peared slh plaintiff; and if, by chance, both parties presented them- 
selves at the same moment, it was reserved to chance to decide 
which should be plaintiff and which defendant. L. 2. § 1. D. 
comm. div. (10. 3). L. 13. 14. D. de jud. (5. 1). 



§ 91. D. — DIVISION OP ACTIONS, WITH RBPERENCB TO THE 
SOURCES OP LAW FROM WHICH THEY EMANATED. 

In this respect, actions were divided: — 

I. Into civil or legitimate, (civiles, legiUmas)^ and honorary 



[1] Kieralff, p. 168, note. 

[^] Thas these actions were distingiDshed from the case of a recoiiFentional action, inas- 
much as they did not imply the existence of two actions and two lawsaits, and inasmnch 
as the respective characters of plaintiff and defendant were nut determined by the will of 
the parties, but solely by the official act of the Jndge. Say. Syst. VI. p. 329. Unger, 
II. { 131, note 26; and Arndts. i 99. obs. - The latter refutes Windscheid. 

[3] lu these judicia there was no notion of partition or liquidation, unless, at the 
same tinte, rights were recognised and obligations imposed, as towards all parties. 
1. 17 
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or Praetorian, or Edilian. — (Uonorarias, PraetoriaSy Aedilitias). 
§ 3—12. I. de act. L. 28. D. de leg. I. (30). L. 25. § 2. D.de 
0. et A. (44. 7). L. 178. § 3. D. de V. S. L. 32. pr. D. ad L. 
Falc. (35. 2). The first were founded upon the Civil Law, pro- 
perly 80 called; the others upon powers conferred on the autho- 
rities charged with the administration of justice. ['] ^Ex legitimis 
et civilibus causis descendant. Aliae sunt quas Praetor ex sua ju- 
risdictione comparatas habet". — 

II. Into actions direct or vulgar {directaSy vulgares; — utiles; 
or in factum; [^] — according as they operated exolusively 
within the domain for which they had been originally formed and 
organized, or that they had subsequently found their basis in the 
practical necessity of supplying a defect in the letter of the law, 
by an extension conformable to its spirit. [^] L. 21. D. depraescr. 
verb. 19. 5. ^Quoties deficit actio vel exceptio utilis danda est". — 
By the time of Justinian this distinction had ceased to have any 
practical importance, [^j However, the designation of ^utilis*\ at- 
tached to an action, had not lost all significance ; since it was by 
analogy with the mother-action that the effect and the consequen- 
ces of the utiles actions were judged. L. 19. pr. D. de inst. act. 
14. 3; L. 1. § 2. D. de superf. 43. 18. 



[}] Sav. Sy8t. V. p. 61 et seq. 

[2] L. 46. D. de her. inst. (28. 5). § 16. I. de leg. Aq. (4. 2). Gai. IV. 84. 

[3] They might be termed '^derived**. See Wachter II. p. 417 et seq, Kierolff, p. 
270, who says, jnstly, "Each new atilis action is, according to the conviction of the 
organ charged by the State to form the law, a more profound recognition of the spirit 
and the sabstance of a law. — The veritable base, the veritable foundation of the already 
existing action is discovered; — and thereby its scope, as to the facta which it embraces, 
is enlarged." It belongs, however, to the History of Law to treat this question fully, as 
well as that of the actiones ficiiiiae, utiles, and in factum, and their relation to each 
other. The same may be said as to the actions in jus et in factum eoncepias. See Sav. 
1. c. § 215, — but especially Keller, Civ. Proc. § 32. 

[*] L. 47. I 1. D. de neg. gest. (8. 5). 
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§ 92. E. — DIVISION OF ACTIONS, WITH REFERENCE TO 

THE MODE OF PROCEDURE. 

Considered with reference to the divers modes of procedure, 
actions were either ordinary or extraordinary, (persecutiones). 
L. 178. § 2. D. de V. S.; L. 17. D. de R. C. (12. 1); pr. I. 
de succ. subl. (3. 13): Dig. Tit. de extraord. cogn. (50. 13). The 
first, — (ordinary actions) — were those in which the affair, after 
having been brought before the magistrate (in jure) and provisi- 
onally examined by him, passed into the hands of one or more 
judges whom he appointed, in order to receive from them its de- 
finitive solution (judicium). In extraordinary actions, it was the 
magistrate himself who decided the matter in contest. From the 
time of Diocletian, this extraordinary procedure had become the 
rule. L. 2. C. de ped. jud. (3. 3). § 1. I. de interd. "Extra or- 
dinem jus dicitur". 

There were also Interdicts, (lnterdicia)\ which was the name 
originally given to certain ordinances, ['] which it was compe- 
tent to the Praetor to pronounce, at the demand of one of the 
parties; and by which he commanded or forbade something. [2] 
Their sole effect was, that, in case of refusal of obedience, they 
served as a basis for the action which followed. The special pur- 
pose of interdicts was, therefore, to urgently enjoin those to 
whom they were addressed, to repair the wrong which they had 
committed, or to abstain from committing one; — shewing to 
recalcitrants the perspective of a suit which might expose them to 
considerable loss and expense. In the time of Justinian, interdicts 
were an ordinary proceeding, [^j the violation of which, gave 



['J The origin and historical development of the procedure in matter of Interdicts, be- 
long to the History of Law. Possessory interdicts will be considered in the chapter on 
Possession. See, principally, Schmidt, das Interdicten*Verlabreu der Komer, Leipz. 1853. 
Bethmann-Hollweg. der Rom. Civ. Proc. Bonn, 1865, T. II. p. 343—388. Keller Qv. 
Proc. § 74—76. 

[2] Gai. IV. 139. Pr. I. de interd. 

[3] Keller, Pand. I. $ 84. 
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rise to actions, without any precedent order of the magistrate^ 
but also without involving any penalty, — the incurring of which 
was, originally, its necessary consequence. § 1. I. de interd. ^Nam 
quoties extra ordinem jus dicitur (qualia sunt hodie omnia judioia) 
non est necesse reddi interdictum, sed perinde judicatur sine in- 
terdictis, ac si utilis actio ex causa interdicti reddita fuisset." [*] 



§ 93. F. — DIVISION OF ACTIONS, WITH REPBRBNCB TO THE 
LIBERTY OP APPRECIATION ALLOWED TO THE JUDGE. 

Certain [>] actions (actionum quaedam) were divided into actio- 
nes stricti juris, stricti judicii, or condictiofies^ and actiones bonae 
fideL § 28. I. de act. (4. 6); Gai. IV. 62. L. 5. § 4>. D. de in 
lit. jur. (12. 3). This distinction originally concerned the greater 
or lesser power of the judge, as to the decision of contentions 
arising from legal acts. Thus, in the condictiones his judgment 
was restricted within the limits fixed by the formula which was 
referred to him by the magistrate; while actions of good fEuth 
gave him much greater latitude. [^] The distinction appeared 
in the formula, [^] but, evidently, was not a consequence of it. 
It had its origin in the intrinsic differences which characterised 



[*] The English reader will hardly need to be reminded of the affinity between the 
Roman Interdict, — in so far as its prohibitory operation is concerned, and with its 
penal consequences in case of disobedience, — and the Injundum of the Court of Chan- 
cery; while the mandatory Interdict finds its parallel in the Order or Decree of the 
same Court. The Translator. 

\}] This division was not applicable to the generality of actions. It concerned only 
those styled civUes in personam, ex contractu et quasi ex contractu, Sa?. Syst. 
V. I 218. 

['J Cic. pro Rose. Com. c. 5 : ''Aliud est judicium, aliud arbitrium. Quid est in ju- 
dicio? directum, asperum, simplex: si paret, H. S. looo dari oportere. Quid est in ar- 
bitrio? mite, moderatum: quantum aequius et melius id dari**. | 30. I. 1. ^In b. f. ja- 
diciis libera potestas permitti videtur judici ex aequo et bono aestimandi quantum actori 
restitui debeat*'. 

[3] Gai. IV. 47. "Quidquid ob earn rem N«. N™. A^. A®, dare faccre paret oportere 
ex fide bona ejus judex", etc. 
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the rights themselves. Thus we see^ that in Roman Law the do- 
main of the condictiones was narrorwed more and more, as law 
in general became more flexible and more malleable ; — but, ne- 
vertheless^ the distinction in question was still regarded by Justi- 
nian as in force, in practice; and we even find him thinking it 
necessary to determine, as to certain actions, the category in 
which they should be placed. [>] § 28. § 29. I. de act. (4. 6). 
There was, finally, a class of actions, called arbitrariae, [^] 
the peculiar character of which was, that the arbiter had power 
to constitute himself, to a certain extent, mediator between the 
parties and he could pronounce a definitive condemnation only 
in case the defendant refused to execute, voluntarily, the sen- 
tence provisionally pronounced. (^Pronunciatio; — nisi arbitratu 
tuo restituat''). In that case, however, the condemnation involved, 
for the recalcitrant party, consequences more onerous than if he had 
submitted directly to the provisional judgment. (§ 31. I. de act. 
praeterea quasdam actiones arhitr arias \ i. e. ex arbitrio judicis 
pendentes appellamus, in quibus, nisi arbitrio judicis is cum quo 
agitur actori satisfaciat, veluti rem restituat, vel exhibeat, vel sol- 
vat, vel ex noxali causa servum dedat, condemnari debeat. — In 
his enim actionibus, et ceteris similibus, permittitur judici ex 
bono et aequo, secundum cuj usque rei de qua actum est naturam, 
aestimare, quemadmodum actori satisfieri oporteat". L. 14. § 4. 
D. quod met. causa (4. 2) ). This provisional sentence, and the 



[1] In modern law this difference no longer exists; and the greater part of the ma- 
terial effects which Roman Law permitted only to actions of good faith, are now appli- 
cable even to strictly formal contracts. Windscheid, $ 46, notes 5 and 6, erroneously 
contests this. See Wiichter, II. | 65. Sintenis, I. | 29, note 60. Amdts, | 100, and the' 
authors whom he cites. As to old Dutch Law, see, Voet, ad Tit. D. de O. et A. | 18. 
Vinnins, ad Tit I. de act. | 28. n^. 4. **Apad nos tota haec jadidormn distinctio generali 
desnetndine pene deleta est, et genera actionem sic confosa, at omnes vi et effccta nanc 
videantur esse bonae fidei". Huber, Nederd. Rechtsgel. Book V, kappitt. | 38. Groene- 
wegen, de Le^g. Abrog. p. 69. For French Law, see Fothier, Traits des Oblig. I. § 9. 
Art. 1134, C. Nap. and Marcade on this art. Toullier, Livre III, Sect. 1, n**. 196. 
For the Dutch Law see art. 1874, C. civ. Diephuis, VI, § 660. 

[3J On this puint^ and its application to modern law. See Say. Syst. V. ( 218 — 226. 



262 

means of compulsion attached to it, were intimately allied with 
the principle, recognized in the judicia ordinaria, by which all 
condemnations, — even those which affected a specific thing, — 
must be resolved into the payment of a sum of money. (Gkd. 
IV. 48). Subsequently, when the immediate execution of judgments 
had come into practice, the natural consequence was, that the 
delays and the formalities which had previously seemed indispen- 
sable to the result, soon disappeared ; and that, already, in the time 
of Justinian, the actiones arbitrariae had fallen almost entirely . 
into disuse. L. 68. D. de R. J. (6. 1). "Qui restituere Justus, judici 
non paret, contendens non posse restituere, si quidem habeatrem, 
manu militari officio judicis, ab eo possessio transfertur, et fruc- 
tuum duntaxat omnisque causae nomine condemnatio fit: si vero 
non potest restituere, si quidem dolo fecit, quominus possit, is 
quantum adversarius in litem, sine ulla taxatione, in infinitum ju- 
raverit, damnandus est. Si vero nee potest restituere, nee dolo 
fecit, quominus possit, non pluris, quam quanti res est, i. e. quanti 
adversarii interfuit, condemnandus est". 

Observation. The controversy concerning the basis of the con- 
dictiones is far from ended! — See Sav. Syst. V. 107, 511, et 
seq. — According to this jurisconsult, the condictiones were substi- 
tuted for, and served to replace, rights of ownership voluntarily 
abandoned or accidentally lost ; — and it is therein that he finds 
the essence and the special character of this kind of action. The 
ancient doctrine (Vinnius, ad § 28, I. de act.), revived later by 
Heimbach (Zeitschr. fttr civ. R. und Proc., N. F. VI. p. 66 et 
seq.) and Vangerow, (I. § 139) finds the principle of the condictio 
in the unilateral character of the legal relations in the stricti 
.juris negotia. I cannot concur in either of these opinions. As to 
Savigny, it must be confessed, that for any one who has studied 
the history of Usury in Roman Law, and the mode of execution 
which concerned it, the idea of considering the mutuum as the 
prototype of the system of contracts stricti juris, is really tempt- 
ing ! But that which argues against the theory of the illustrious 
author, is the excess of subtlety which it displays, and the im- 
possibility of applying it to the various hypotheses which present 
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themselves^ or of putting it in accord with the sources of Ro- 
man Law. 

The other doctrine raises, in its turn, objections no less seri- 
ous. The unilateral character of a legal act, as such and by itself, 
explains nothing. At any rate, in conventions which did not give 
rise to direct actions on both parts, (actiones ab utraque parte 
directae), but only to one direct action and one contrary action, 
the possibility of the eventual introduction of the latter can never 
have had an influence capable of causing so grave a modification 
of the ordinary and regular effects of the unilateral. Thus, Heim- 
bach (1. c.) himself confesses, that, ^from the point of view of their 
contents and their formation", bilateral agreements which come 
within this second category ^are really unilateral, — since from 
the commencement they imply nothing more than the obligation 
to restore or to do; ne?er that of rendering an equivalent." 
"Farther", (Heimbach continues) ^the contract will present, from 
the first, in its appearance, a unilateral form; and in many cases 
will preserve this character to the end". But, if all this be true, 
how can we admit that an obligation so accidental, so foreign to 
the essence of the legal act, and which in law is strictly subal- 
tern, — how can we admit that such an obligation can give a 
synallagmatic character to an obligation originally unilateral, and 
make it share all the effects of a bilateral act? Add, also, that, 
in all probability, contrary actions are of later origin, and were 
introduced only for the infrequent cases where the rectum judi- 
cium could not effect the purpose. L. 1. pr. D. de contr. tut. act. 
(27. 4). L. 18. § 4. D. commod. (13. 6). 

The testimony invoked by Heimbach in support of his thesis, 
is very feeble. Thus, he cites a passage from Cicero, (de off. III. 
17), "Praesertim quum in plerisque essent judicia contraria"; — 
but these words serve only to indicate that in the judicia of this 
kind the duty of the judge is more elevated and more extended; 
not that the bilateral nature of the act should form the es- 
sence of the bona fides. 

Nor does Gains (III. § 137) say that which it is sought to make 
him say. He does not oppose the negotia stricti juris to the 



264 

negotia bonae fidei^ bat only sontracts formed by the mere 
consent of partieSi to those in which mere consent is insufficient; 
and he mentions, as one of the distinctive signs of consens\ial 
contracts, the reciprocal obligations of the two parties towards 
each other. The same is true of Theophilns, paraphr. Instit. 3. 
T. 22. Heimbach avails himself, also, of a confused Scholion on 
the L. 7. D. de pact. (Basil. Heimbach, I. p. 563); but this frag- 
ment throws no weight into the scale. 

I shall try, in my turn, to formulate an opinion; so far as that 
is possible, with our insufficient knowledge of the historical de- 
velopment of the system of contracts and of actions under the 
Roman Law. — The condicHones which were, perhaps, at first, 
the only personal actions, as they sufficed for the requirements of 
commerce, — still very limited at that period; (Sav. Syst. V., p. 
487 et seq.) — the condictionesy I say, seem to have been in 
use, for acts and contracts of a simple kind, where the Judge, 
(who was often ignorant of the law), could limit his judgment 
to a mere yes or no, (si paret condemna, si non paret absolve); 
acd where it was not only useless to give him a greater power 
in judging of the dispute, but where such power might often 
become dangerous; as, for example, in matters like the mutuum, — 
which involved the public credit. — 

On the contrary, the qualification bonae fidei was applicable: 

I. To acts resulting from a situation which created, for those 
interested, numerous and reciprocal rights and obligations, con- 
stantly renewed; and consequently legal relations, of which the 
analysis, the appreciation, and the decision, were not to be effec- 
ted by every chance comer, but demanded the consideration of a 
wise and experienced judge ; ^magni judicis"^ as Cicero expresses 
it. [•] To this group belong, in my judgment, — tutelage, partner- 
ship, mandate, incidental community, the management of the affedrs 
of the absent, and the res uxoria. 

II. To certain acts which were regarded as indispensable to 
the commerce of men, considering, that social relations are (so 



P] See, also Top. | 66. 
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to speak) woven of that material; ("quibus vitae societas conti- 
netur^'y Gic. 1. c); and which, at the same time, had this pecu- 
liar character: — that they required, more than any others, cele- 
rity, simplicity, and mutual confidence; — whence it ensued that 
parties seldom had the leisure, at the moment of contracting, to 
consider all details; but that, for this very reason, the judge who 
was called, later, to consider the matter, had to decide rather 
what the parties had intended, than what they had said; — ra- 
ther the mass of clauses and circumstances, than the separate and 
abstract elements of the contract ; — rather , in fine, custom than 
positive law. — We thus encounter, here, a distinction which is 
not without resemblance to the difference, — so important in 
modem legislation, — between civil and commercial affairs. This 
second group would include the emtio venditio, the locatio con- 
ductio, and the fiducia. 

The ideas which I have expressed in reference to the negotia 
stricti juris et bonae fidei, seem to be confirmed by the fol- 
lowing coincidences. I. The unilateral character constitutes, sub- 
stantially, the rule in the condicHones. — II. They supposed 
(at least originally, for the incerti condictiones were of later date), 
the demand of an object circumscribed and limited in all its as- 
pects ; while in the bonae fidei negotia the extent and the li- 
mits of the object were not invariably fixed, but required to be 
fixed by the judge; — and this is precisely what gave to his 
mission a more dignified character; since he was no longer a mere 
instrument, with no duty but that of emitting a ^yes" or a ^no", 
in answer to the formula of the magistrate, but, in some sense, 
a prud*homme and an expert^ placed above the parties who had 
recourse to him, and summoned to end all contention relative to 
the case, and to unravel all its entanglements. 

My manner of regarding this subject differs from that of others, 
in respect that they have considered as the basis and the cause, 
that which, to my mind, is but an external sign. Moreover, I 
readily avow that I give these conjectures only as apparently 
true; and I confess that it remains always difficult to explain, why, 
in admitting the criterion which I propose, the commodat and 
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and the deposit should not have come within the condictiones. 
On the other hand, however, it may be remarked that the 
passage from Gioero, (before cited), [*] does not, in fact, 
mention either of these actions, in his enumeration of the objects 
of which Scaevola, as he states, ^Existimabat fidei bonae nomen 
versari". Now, the deposit especially, — in which good faith plays 
so prominent a part, — should not have been omitted. It is, also, 
to be observed, that in Gal'us IV. 62, the reading commodati is 
very doubtful. Consequently, it is not at all unreasonable to as- 
sume that these two contracts had originally given rise to the 
condictiones; but that, subsequently, they came to be classed 
among the actions bonae fidei, in order to apply to them such 
or such an effect proper to the latter; in the same way that, 
eventually, Justinian thought it right (in the contrary sense) to 
metamorphose the action rei uxoriae into an action ex stipulatu^ 
for the sole purpose of rendering it transmissible to heirs. 

If this opinion were adopted, there would, perhaps, be occasion 
to consider the L. 13. § 1. D. depositi, (16. 3), as embodying 
an ancient reminiscence. — See, however, Sav. V. p. 518, and 
Ascher, [^] — who affirms, upon slender grounds, that there did 
not anciently exist any action depositi in jus concepta, and that 
the deposit was made only by means of the fiducia. 



[1] The passage of Nat. Deoram III. 30, § 74, does not mention them, either. 
['] See also Eisele die materielle Grundlage der Exceptio (Berlin 1871) p. 142; and, 
against Asher, Amdts, Osterreiches Vierteljahrs T. 17. p. 179. 



SECTION VI. 



Of Defence. 

§ 94. OF CONTRADICTION AND EXCEPTION. [*] (PLBA OR DEMURRBR). 

He whom justice put upon his defence, might defend himself 
in three different ways. [^] 

I. He could combat the right which the plantiff asserted by 
his action, either by dcDyiDg the facts on which the plaintiff founded 
his claim, [^] or by denying the legal consequences which he 
attributed to them, (absolute denial). [«] 

II. He might allege facts, from which (if they were proved) 
it would follow that a right had existed, previously, — but that 
it had lost its legal existence. (Relative denial). [&] 



[»] Sav. Sy8t. V. § 22B— 229; Kierulff, I, p. 175, and Pnclita, Pand. § 98;Ungcr, 
II. § 124 et seq.; Windscbeid, § § 47. 48. 

[3] It will be obvious, that we speak here only of the means of defence which concern 
the substance of the action, and not of those which regard only the formalities of the pro- 
cedure : such a» the exceptio fori, — jfroeuraioria, — guod praejudieium non fiat, etc. 

P] Unger, 1. c. — Denial of the historical ground of the complaint. {Vemeinung 
de» historitchen Klaggrundes). 

[^] Denial of the juridical ground of the complaint. F'emeinung des rechtlichen Klag- 
fundamentei). Savigny includes these two denials under the name of ''absolute denial". 
{Abtoluie Femeinung). 

[*] Savigny, 1. c. Says: "Relative denial". — (Relative Vemeinung). Unger says 
"Qualified denial". {QuaUficirte Femeinung). 
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III. Finally, he might resist the action^ by alleging an inde- 
pendent right, [■] belonging to himself, and in virtne of which 
the right asserted by the plaintiff, even though well founded in 
itself, was estopped or annulled as to its effects. [^] This parti- 
cular means of defence, originating in divers motives and circum- 
stances, (generally of an equitable character), was designated by 
the Romans under the name of exception. (Excepiio). [s] (pr. I. 
de Except. (4. 13). ^Comparatae sunt exceptiones defendendomm 
eorum gratia cum quibus agitur : saepe enim accidit, ut licet actio 
qua actor experitur justa sit, tamen iniqua sit adversus cum cum 
quo agitur''. L. 2. D. de Exc. (44. 1). ^Exceptio dicta est, quad 
quaedam exclusio, quaeopponi actioni cujusque rei solet ad excluden- 
dum illud quod in intentionem condemnationemve deductum est)". 

The first two modes of defence had this in common, — that 
both consisted of a denial of the present right of the plaintiff; 
while the third sought simply to paralyse the power of that right, 
without attacking its foundation, [^j 



[^] The exception was founded upon an independent right helonging to the defendant; 
altho' this right could he asserted only hy way of defence, and not for purposes of at- 
tack. This principle, assailed hy some modem anthors, (Bekkor, Proc. Consumt. p. 
63—96. Brinz, I, § 39. Windscheid, Actio, p. 226 et seq.), is jnstly sustained hy (In- 
ger, ( 125, and Arndts, $ 101, note 2. That which constitutes the independent character 
of this right, is that the defendant finds in it the means of requiring that his adversary, 
who, in fact, has a right, shall ahstain from making use of it, precisely as if it did not 
exist. 

[s] Gai IV. 116 — 118. pr. L. de exc. Examples: The Jus in re opposed to the vw- 
dieatio ; the excepiio ^usii dominii opposed to the Puhlician action ; the excepiio pigno- 
ratitia opposed to the action comm. div. L. 6 ( 9, D. comm. div. 10. 3. L. 1. § 4, 
D. de superf. 4». 18. L. 17, D. de puhl. 6. 2. 

[3] By the Justinian Law, praescripiio is synonymous with ^x^^/io. (See the titles Dig. 
44. 1 ; — and Cod. 8. 36). The two terms are in accord with the formulae in use in 
the judicia ordinaria. Sav. Syst. V. p. 163, et seq. 

[*] Thus, the facts alleged to demonstrate to the Judge that the pretended right of 
the plaintifi' had no legal existence, do not find place in the idea of the exception. 
There is in the true sense of the term, neither excepiio furoris, nor soluiums, nor 
Hovaiiome. See Kiernlff, p. 177 ; Windscheid, § 47, note S. The case of the formula m 
factum concepta, — where the defendant could not strictly speaking, invoke facts poste- 
rior to the act from which the suit emanated and which was alone in question, — is 
the only one where the exception was indispensahle to support the second mode of de- 
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In their turn, the last two modes of defence presented, also, 
several points of resemblance. Neither contested the trath of 
the facts alleged by the plaintiff; nor the conclusions which he 
thence deduced ; — both , indeed , rather presumed the truth of 
those facts ; and for both, the manner and the moment of inter- 
vening in the suit were the same; ['] — the same, again^ as to 
the onus of proof, [^] and often also, as to the effects which 
they produced. ['] — It was these points of resemblance which 
were the cause that, at a very early date, [«] the exact notion and 
the true character of the exception were lost. The nature of the 
various means of defence was considered to have the same basis ; 
and upon this basis it seemed no longer necessary to attach any 
but an historic interest, to differences which the changes in the 



feuce. See, oa this point, the learned dissertation of Thon : "zur Lehre ?od deu in Fac- 
tum Actiunes". Zeitschr. fiir Rechtsgesch. II, p. 239 — 810. 

[ij L. 19. C. de prob. (4. 19). L. 12. L. 13. C, de exc. (3. 36). 

[3] L. 1, de exc. (44. 1). L. 9. L. 19. pr. D. de prob. (22. 3). 

[3] Hence this phrase of Panl, (couched, however, in terms far too general) in the 
L. 112. 1). de R. J. '^iNihil interest, ipso jore quis actionem non habeat, an perexcep- 
tioucui iiiliruietur'\ The Glossa had already added this commeutary: ^Sed fallit, quia si 
hnbis cxce[itiouem pacti, et paciscamur, nt liceat petere, valet; qnod non valeret, si ipsQ 
jure liberatus fnisset per pactum primom". This rule, in appearance so absolute, refers 
to the L. 42. § 3. D. de proc. (3. 3). Gothofredus ad h. 1. Ffei£fer, Arch, fiir Civ. 
Pr. T. 38. p. 336 et seq. 

[*] The confusion of napies and things extends backward to the epoch of the Glossa- 
rists, — although in their day a notion of the distinction still existed. — Glossa ad L. 9. D. 
de exc. "Ponitur uomen exceptionis pro qualibet defensione contra intention era'*, and ad L. 
2. I), eod. The modes of defence were divided into exceptiones juris sive actionis, et excep- 
tiones facti sive inteutionis. The first were exceptiones, properly so called. (Sav. Syst. V. § 
228. Unger, | 127. note 19). This confusion was augmented in the Canon Law, and in the 
laws of the German Empire; and also in the ancient laws of procedure of France and Holland. 
Yoet, ad Tit. Dig. de except, n". 4. The Code Napoleon and the Dutch legislation use 
the word exception in a sense so wide, that it includes every possible species of contra- 
diction. See arts. 1360, 1361, 2012, Code Nap. and arts. 1967, 1969, 1858, Dutch 
Civ. Code, arts. 160, n». 2, Dutch Code Proced. Carr^ Proc. Civ. II, p. 124: "It suf- 
fices to say, generally, that among exceptions are placed the denials founded upon default 
of quality, the authority of the res judicata, compensation, payment and prescription". 
The author of the Project of 1820 enumerated, also, in one phrase, among peremptory 
exceptions: "Exceptions by payment, — by remission of the debt, — by prescription, — 
by arrangement, — by uovation, — a^il by judicial decision !" 
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mode of procedure had rendered gnperflnons. ['] This view was 
altogether erroneous. Although, in procedure, that defence may be 
called and treated as an ^exception", which consisted in opposing 
to facts alleged by the plaintiff other facts which destroyed the 
basis of the complaint, it is not the less evident, that there always 
was and ?nll be an enormous difference between the defence which 
utterly destroys the right of action, and that which only tempo- 
rarily arrests its effect. [^] In the first case, there remains no- 
thing which is capable of ulterior development ; while in the second 
there is but a temporary obstacle, which may be removed if the 
circumstances are changed. It is therefore evident, that all legislation 
which recognizes a distinction between the nullity and the annul- 
libility of acts, establishes the difference between direct and indirect 
means ol defence; and this difference cannot fail to make itself 
felt, whatever the forms of procedure, and although the limits of 
the applications of principles among the Romans differed, in cer- 
tain cases, from those fixed generally by modem legislation. [^] 



[ij Kiemlff, p. 182, says very truly: "He who regards the exception only as a cor- 
rective and an antithesis of the Boman Civil Law, which was treated ttricto jure^ takes 
a narrow historical view; or, to speak more correctly, a view contrary to history, and 
which ignores completely the spirit of the later Roman Law as well as of modem law**. 

P] L. 95. § 2. D. de sol. (46. 3). L. 27. s. 2. D. de pact. (2. 14). Sav. Syst. V.p. 
157. 166. Kieralff, p. 176, note. In ancient Roman Law, the essence of the exception 
was shown in the formnla, in which it was inserted by way of reserve or limitation of 
the condemnation. "Condemna, si inter A™. A™, et Nam. Neg. non convenit ne pe- 
cunia peteretor". (Gai. IV. 119, 126. L. 2 pr. D. de exc.) However, when the defen- 
dant had really a right to the exception, its insertion, although desirable for greater pre- 
caution, was not always necessary. "Bonae fidei judiciis inest doli mali pacti exceptio**. 
The Praetor might even refuse to allow the action, if the ground of the exception was 
proved during the instance in jure. L. 7. S 6. D. de Scto Maced. (14. 6). L. 3. pr. et 
§ 5. D. de jurei. (12. 2). L. 21. sol. matr. (24. 3). L. 80. S 5. D. de leg. I. L. 9. 
D. de resc. vend. (18. 5). Fragm. Vat. J 94. — After the suppression of the judicia 
ordinaria, the exception, in the sense of the ancient forms, disappeared; bat, at bottom, 
there was nothing changed as to its essence. Sav. 1. c. Windscheid, § 47, note 8. Arndts, 
§ 101, note 1. 

['] See a series of examples, in Unger, § 124, note 20. I speak here only of the 
influence exercised, among the Romans, by the different modes of extinguishing an obli- 
gation, according as the extinction was effected by an acceptilatio or by a nudumpactum. 
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The exceptioQ> then, in its proper acceptation, was an indepen- 
dent defence, resting upon a right belonging to the defendant, 
and the effect of which was to paralyse, wholly or partially, for 
ever or for a certain time, the force of a claim well founded in 
itself, advanced by the plaintiff. L. 22. D. de Exc. 44. 1. ""Ex- 
ceptio est conditio, quae modo eximit reum damnatione, modo 
minuit damnationem''. The following is, then, the veritable aspect 
of this means of defence: — The complaining party (it was not 
denied) possessed the right which he asserted, taking account 
only of the allegations which he submitted to the judge from his 
own point of view; but, on the contrary, when the affair was 
thoroughly examined in all its bearings, and all the concomitant 
circumstances considered^ it appeared that the plaintiff's action, 
although seemingly well founded, was opposed to equity; — that 
superior expression of true justice. The law had, therefore, to op- 
pose to the plaintiff's right a counter right of the defendant; — 
so that the interested and inequitable claim of the former, instead 
of being recognized and confirmed, was held in check by the just 
right of the defendant [']. 



and of the consequences of the principle, rejected by modern legislation, — ad tempus 
turn potest deberi. | 8. I. de V. O. '^Servitates, — neqoe ex tempore, neqae ad tempus 
constitoi possant". L. 4. pr. D. de serv. (8. 1). 

[1] No one has better explained the nature and essence of the exceptio than Kieralff, 
p. 178; and T think it best to reproduce the entire passage; — the more so that Kie- 
ralfTs work is difficult to obtain. "He who submits to the judge facts which justify the 
claim that he advances, has, by this visible proceeding, established his right in the eyes 
of the Judge. But this right reveals itself as merely apparent, — as a simulacrum of 
right, — prima facie jusium, — if the assertions of the adverse party prove that the 
plaintiff has restricted hinoself, in the statement of his case, exclusively to elements which 
would serve his own interests, and has omitted to state the facts of the case in their 
totality, or to reveal the general mass of circumstances legally relevant, belonging to the 
matter to be judged. This partial and selfish conduct destroys the force of the plaintiff's 
claim. The judge cannot fail to see, how he who should have stated the case- in a man- 
ner to shew its entire character, has neglected this duty, and restricted himself, (intention- 
ally or otherwise), to presenting it under one aspect only, and that the aspect favorable 
to his own pretentions. This obligation of completeness, the plaintiff had assumed by the 
character, the basis, and the purport of his attack, — of his action". And again, p. 
181 : — "He has a right, — but in view of the entire question and the relations of 
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§ 95. OF THE VARIOUS KINDS OF BXCBPTI0N8. (PLBAS, OR DEMURRERS). 

With reference to their origiUf exceptions virere divided into 

• 

civiles, pretorias, vulgares, utiles, and in factum. (GajuB, IV. 
118: ^Exceptiones alias in Edicto praetor habet propositas, alias 
causa cognita accommodate qaae omnes vel ex legibns, vel ex his, 
quae legis vicem obtinent, substantiam capiunt, vel ex jnrisdicti- 
one praetoris proditae sunt'*. § 7. I. de exc. (4. 13). L. 4. § 16. 
§ 32 D. de d. m. exc. (44. 4). L. 21. D. de praesc. verb. 
(19. 5) ). 

With reference to their effects, there were exceptions peremp- 
tory or perpetual, and temporary or dilatory: perpetuae, perem- 
toriae, temporales, dilatoriae (Gai. IV. 120. § 8 — 12. I. deexc. 
L. 2. § 4. D. eod. (44. 1)). The first were those, which rejec- 
ted and destroyed for ever, either wholly or in part, the right to 
which they were opposed. (^Quae semper agentibus obstant, et sem- 
per rem de qua agitur perimunt." § 9. L 1.). Dilatory exceptions, 
on the contrary, obstructed only temporarily the course of the 
suit; — the obstacle being removed, the claim resumed its force. ['] 
(^Ad tempus nocent, et temporis dilationem tribuunt''). 

A third class of exceptions was formed by exceptiones personae 
cohaerentes and exceptiones rei cohaerentes, in rem', — according 
as they were or were not exclusively attached, or opposed, to spe- 
cified persons. (§ 4. I. de replic. (4. 15). L. 7. L. 19. D. de exc. 
L. 2. §2. D. de d. m. exc. (4. 4). L. 3. D. de exc. rei vend. (21. 
3). L. 11. C. de exc. (8. 36)). There were, notably, exceptions 
so closely attached to certain persons, (privilegium personae, 
personate beneficium), that they could be invoked only by those 



the paities, he has only a narrow or restricted right, (Jus strietum), which is opposed to 
true jostice, {aequitat), and remains, for this reason, in the position of an abstract right ; — 
that is to say, inefficacious, incomplete, imperfect*'. 

[1] By the ancient Law, nevertheless, when the exception referred to the contents of 
the iniewHOy there was litis conmmtio. In the Justinian Law, this was no longer the 
case. Gains, IV. § 123. § 10. I. de exc. Sav. Syst. V. 227. u.. 
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to whom they were specially accorded, — either by reason of par- 
ticular circnmstances or qualities; or from special relations be- 
tween themselves and the plaintiff; — or conld be opposed only 
to the plaintiff and some of his saccessors. Snch were the excep- 
Ho pacti in personam, and those foanded npon the beneficium 
competentiae, or the cessio bonorum. (L. 22. L. 57. § 1. D. de 
pact. (2. 14). L. 63. § 1. D. pro socio (17. 2). L. 7. pr. D. de 
exc. L. 24. § 1. L. 25. D. de R. J. (42. 1) ). But exceptions of 
this kind were altogether special; ['] for the great majority of 
exceptions were so closely allied to the right of action, that they 
were available not only for the persons who had originally in- 
curred the obligation, but also for their successors, whether in 
jus or in rem, and for every one who was bound for them; — 
as , on the other hand, they could, generally, be opposed to whoe- 
ver sought to assert the right which it was the purpose of the 
exception to dispute. L. 3. pr. D. de exc. rei vend. (21. 3). L. 
9. § 2. L. 11. § 9. D. de exc. rei jud. (44. 2). L. 12 D. de 
div. temp, praescr. (44. 3). L. 4. § 27. § 33. D, de d. m. exc. 
L. 14. § 1. D. comm. div. (10. 3). L. 5. pr. D. de lib. leg. 
(34. 3). L. 9. § 3. D. de Scto Maced. (14. 6). L. 13. pr. D. de 
min. (4. 4). 

An exception of a very extended character, — inasmuch as 
the greater part of those which relate to the ground of the action 
mighf take this form, — was that which was termed "exceptio 
doli generalis sive praesentis'\ [^] It was founded upon the as- 
sumption that the plaintiff, whatever right he might previously 
have had, was acting inequitably [in asserting it by process of 
law, under the then existing circumstances. (L. 2. § 5. de dol. 
mal. (44. 4). ^Et generaliter dicendum est, ex omnibus in factum 



[•] Sav. Syst. V. p. 177 et seq. Pachta, Vorles., § 94. 

[2] In this fonn, the exception was the means by which the judge could take into 
account all the grounds of defence, even though they had not been expressly mentioned 
in the formula. "Dolo facit quicumque quod qnaque exceptione elidi potest, petit." L. 4. 
§ 5. D. de d. ra. exc. Amdts, § 102, obs. 2. Puchta, 1. c. Dembnrg, Ck)mpen8ation, 
p. 177 ct s. 

I. 18 
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exceptionibus doli oriri exceptioiiem; quia dolo facit qnicumque 
id qaod quaqaa exceptione elidi potest, petit. Nam etsi inter initia 
nihil dolo malo fecit; attamen nunc petendo £acit dolose/' L. 2. 
§ 3. eod. ^Si qais sine caasa ab aliquo ftierit stipalatas, deinde 
ex ea stipulatione experiatar, exceptio ntique doli mali ei nocebit. 
Licet enim eo tempore, qno stipalabatar, nihil dolo malo admi- 
serit, tamen dicendum est, eam cam litem contestatnr, dolo facere, 
qui perseveret ex ea stipulatione petere. Etsi cam interponeretar 
jastam caasam habait, tamen nanc nallam caosam idoneam habere 
videtar"). One of the applications of this principle, was that he who 
was sammoned to make restitution or delivery of a thing, could, 
by means of such an exception, refuse to do it, so long as he 
had not obtained satisfaction in respect of counter pretentions [*] 
which he had himself advanced with reference to the same thing. 
L. 4. § 9. L. 14. D. de d. m. exc. L. 50. § 1. D. de her. pet. 
(5. 3). L. 13. § 8. D. de act. emt. (19. 1). 

The exception doli specialis sive praeteriti^ [*] (differing from 
that doli generalise was founded upon a fraud alleged to have 
been committed before the commencement of the suit, and which 
the defendant considered as authorising him to resist it. L. 2. 
§ 1. D. de d. m. exc. 

But the reciprocal relations of the litigant parties were suscep- 
tible of other developments. In fact, the independent right of the 
defendant, as it was asserted in the exception, might, in its turn, 
be disputed by the plaintiff; — whether he contested the present 
right of the defendant, or himself asserted yet another right which 
neutralised that of his adversary. This latter mode of contradic- 
tion, which was called replication, and is still so called in English 
procedure, ("quia per eam replicatur atque resolvitur vis excep- 
tionis," GajuB, IV. 126), was, in reality, as appears in the L. 22. 



[1] As to the Jue retetUionis and its foundation, see Pachta, 1. c; Lenz. Weisk. R. L. 
IX, p. 382; Arndts, 1. c, note 3. 

[^] The formala set forth, also, this difference: — 1. "Si in ea re nihil dolo malo 
A^ AK factum est." 2. <^Si in ea re nihil dolo malo A*. A^ factum sit neque fiat.** 
L. 2. § 1, I), h. l.j Gains, IV, 119. 
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§ 1. D. de exc, an exception to the exception; (^exceptionis 
exceptio'y^ [^] inasmuch as it was destined to weaken, by way 
of exception; the right of exception of the defendant. [^] L. 2. 
§ 1. D. h^ I. — As to their origin, replications as well as excep- 
tions were known as either civil or pretorian. [^] 

The replication, in its turn, might form the object of a fresh 
contradiction, offered by the defendant, and similar to that which 
the plaintiff might oppose to the exception. If this contradiction 
was founded upon an alleged independent right, it was called 
duplicatio, [^j This was, again susceptible of being encountered 
by a triplicatio, and this last by a quadruplicatio, — and so 
onward. L. 2. § 3. D. b. I. Gaj. 129. '^Quarum omnium adjec- 
tionum usum interdum etiam ulterius quam diximus yarietas ne- 
gotorium introduxit." 



[1] In the formula, the replication was expressed by out si. The judge was asked to 
condemn, if he considered either that the defendant's independent right did not exist, {si 
n<m), or that such right had been destroyed by another right, (aut si). Gains, IV, 126. 
D. de Proc. L. 32. § 2. D. ad Sctum Vellej. (16. 1). L. 7. § 1 en 2. D. de curat. 
L.48. fut. (27. 10). Keller, Civ. Proc. p. 148. Rudorflf, Rom. Rechtsgesch. II, p. 113. 

[2] In modern procedure, the name of replication is given to every contradiction of 
the allegations of the defendant. Sav. Syst. V. p. 194 et s. ; Unger, II. § 126, note 3; 
Huber, Heedendaagsche Rechtsgeleerdheid, L. V. chap. 22 : ^wesende replijh niet anders 
als wederlegginge van antwoordl". (The replication being nothing else than a refutation 
of the answer of the defendant.) Van der Linden, Jnd. Praktijk, T. II, p. 173 et s. 
Art. 144, 146. Code de Proc. Neerl. 

[»] Sav. 1. c. p. 191. 

[^] As to the expressions replicatio, duplicatio, et triplicatio, see Keller, Litis Contest., 
p. 385, 341. Sav. Syst. V, p. 193. 



SECTION VI. 



Of the extinction of actions and of exceptions. 

§ 96. OP EXTINCTION IN GENERAL. 

independently of the extinction of the right itself forming 
the basis of an action, — of the satisfaction which the plaintiff 
might obtain accidentally, — and ot the modifications occarring 
in the state of facts existing as between the parties, ['J the ac- 
tion (alone) was extinguished: 

I. By the death of one of the parties. 

II. By a concurrence of actions; in which case the claim ob- 
tained satisfaction by the bringing of another action tending to 
the same end. 

III. By prescription. 



§ 97. DEATH OP ONE OP THE PARTIES. 

A right, either from its intrinsic nature, or in virtue of an 
agreement or a grant, might attach to only one specified person, 
without preventing the suit founded upon it from being transmissible 



[•] Sav. Syst. V. § 230. 
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to heirs^ actively and passively. [*] On the other hand^ the right 
on which an action was founded might continue to exist, and yet 
not be transmissible; by reason of the successor's lacking an attribute 
or a quality which was indispensable to its effective assertion. [^] 

The general rule was, that an action, from the moment that the 
right to it had accrued on the part of any person, passed to heirs 
and against them. — There were excepted: 

I. On the side of the person having the right, those which, al- 
though apparently having a pecuniary advantage for their object, 
could not, nevertheless, be regarded as affecting rights of pro- 
perty [^] which were transmissible to heirs; because their chief 



[1] It was thus that the action foonded upon a pactum persondle passed to heirs, 
when an act had heeu executed which was contrary thereto; and the same as to actions 
founded upon partnership or agency. L. 26. pr. I), mand. (17. 1). '^Mandatoris morte 
solvi mandatnm, sed ohilgationem aliquando durare." L. 6. § 6. D. his qui not inf. 
(3. 2). '^Heres neque in tutelam, neqne in societatem succedit, sed tantum in aes alienum 
defuncti." L. 65. § 9. D. pro soo. (17. 2). Kierulff, p. 216, note 2. 

[3] Example: — The reivimUcatio could not he exercised against an heir who was not 
in possession of the thing, — nor any other real action which presumed possession hy 
the defendant, or the power of restitution. L. 42, 52, 55. D. de R. V., (6. 1). — 
Keller, Pand. I. $ 82. — I cannot, however concur in the opinion of those who think 
that there can never be any occasion to speak of the extinction of an action hy death, 
hut that it must always be regarded as an extinction of the right itself. (Windscheid, 
Actio, § 5. Wachter, § 68, note 1. Unger. $ 118, note 1.) I think rather, that, except 
in the rare cases where the right is personified in the action, the failure of transmission 
of the former to the heirs does not prevent the right from continuing to exist in abstracto, 
although deprived of all efficacy. It is as if the law said to the heir; — "your prede- 
cessor had an established right, which he could have maintained by means of an action; — 
he did not see fit to do so, and now, in this special case, the riffht of action cannot 
originate nor be continued in your person. That which proves, above all, against Wind- 
scheid, is the querela inopcion iestamenti, which rested upon the right of demanding the 
annulment of a testament made to the prejudice of the necessary heir. (In short upon the 
right of inheritance). — Now this right was so slightly identified with the action, that 
a simple menace of bringing suit effected its transmission to heirs; — while, in addition, 
it cannot be pretended that the querela concerned a right the exercise of which consisted 
only in the complaint; since the heir unjustly disinherited, if he found himself acciden- 
tally in possession of the estate , could hold it, so long as the instituted heir had not 
established the superiority of his right. L. 8. § 18, D. de inoff. test. (5. 2). 

[B] "Injuriarum actio in bonis nostris nou computatur, antequam litem contestenur." 
L. 28. D. de injur. (47. 10). See the Glossa, upon this passage. 
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object was to obtain reparation for some moral injury, or per- 
sonal affront; (vindictam spirantes)\ and that no onei — not even 
the heir, — conld be the representative of the feelings of ano- 
ther. r»] L. 2. § 4. D. de coll. bon. (37. 6). "Magis enim vin- 
dictae, qoam pecuniae habet persecutionem." L. 10. D. de sep. 
viol. (47. 12). ^Neque id capiatur, quod in rei persecutione sed 
in sola vindicta sit constitutum''. It was the same with the ac- 
tions called ^popular/' which had not to protect private inte- 
rests, but the interest of the public, and should not, . therefore, 
be recognised in the heir, as the representative of the deceased, 
since as a citizen, he could bring them of his own motion. L. 7. 
pr. et § 1. D. de popul. act. (47. 23). L. 5. § 5. D. de his qui 
effud. (9. 3). 

II. On the side of the obligor, actions resulting from an offence, 
in so far as their object was merely the penalty payable to the 
party possessing the right, were not transmissible as against the 
heirs of the delinquent. The injured person could not exact from 
them^ who were innocent, the advantage, known as a ^penalty", 
which the law had allowed him. Gains. IV, 112. ^Est certissima 
regula, ex maleficiis poenales actiones in heredem nee competere." 
L. 1. pr. D. de priv. del. (47. 1). "Civilis constitutio est. poena- 
libus actionibus heredes non teneri, nee ceteros quidem successo- 
res." L. 22. D. de 0. N. N. (39, 1). "In poenam heres non 
succedit". If the action was of a mixed nature, it passed to heirs 
only with the exclusion of the penal element which it contained. 
L. 4. § 2. D. de inc. (47. 9). Finally, when the action founded 



[1] Faohta, Vorles. § 88. As to what those actions were, see Vangerow, $ 145; 
Kiernlff, p. 227. Arndts, ^ \0^, obs. There is divergence as to the action in factum by 
reason of an obstacte interposed to the interment of a dead person. L. 9. D. de relig. 
(11. 7. — Sav. Syst. V. p. 200, and Pnchta, Pand. § 88, combat, with reason, Muh- 
lenbmch, who interprets the words *^miror quare eonsiare videatur" as if really this 
opinion had not been followed in practice. However, the interpretation of Miihlenbraoh 
accords with the Glossa, which renders the words 'Square constare videatur" by Hmperiiit'\ 
The Datch Code (art. 1729) in imitation of the Code Nap. (art. 957) permits the heir 
to demand revocation of a donation, by reason of ingratitude, when the donor has died 
daring the year of the offence. 
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upon an offence tended solely to the obtaining of damages, (a 
penal action termed unilateral); it could be maintained against 
heirs, only to the amount of the profit, even though but tempo- 
^ry» ['] — which they had gained by the offence. [^] This last 
rule, — evidently contrary to equity, [»] — originated, no doubt, 
in the confusion of two very different things, — penalty and in- 
demnity. It is therefore justly that it has been criticised, and that 
modem legislation has rejected it, in accordance with the example 
of the canon- law. [*] 

Fraud committed in connection with a legal act, laid an obli- 
gation upon the heirs of him who committed it. This principle is 
incontestable. In fact, the damage to be repaired attached itself 
inseparably to the legal act itself, the consequences of which should 
be borne by the heirs indiscriminately, although they, personally, 



[^] L. 127. J), de R. J. ''Cam Praetor in heredem dat actionem, quatenoa ad earn 
pervenit, safficit si vel momento ad eum pervenit ex dolo defancti." L. 17 et 18 D. 
qnod. met. causa (4. 2). 

p] L. 38. 44. D. de R. J. and other fragments, cited by Sav. Syst. V, § 211, d. 

[^] "Suppose", says Savigny, 1. c, p. 50, "a rich man, who, in a spirit of revenge, 
boms the house of another, and who dies before an action can be commenced against 
him. The heir, not finding himself enriched by this crime, is protected from all responsi- 
bility, and the person wronge.l is deprived uf all recourse for damages." Kierulff, p. 224, 
justifies this principle, by saying that the heir is innocent of the deed, and that the 
fiction of ''representation" does not extend to offences. — 

But here is the injustice: — that from the moment of committing the crime, the 
defunct had impoverished Mmself to the extent of the indemnity which he would have 
had to pay; but, in spite of that, the estate is transmitted to his heirs, without deduction 
of this sum to the great prejudice of him to whom the crime had given an irrevocable 
right. Ihenng, (Greist des R. R. I., p. 139) explains the rule, but does not justify it. 
See note 49. 

[**] Sav. p. 51. Vangerow, § 145, note 5; Amdts, § 104, obs. 2. — The ancient 
Dutch Law departed^ also from the Roman. See Voet, ad Tit. Dig. de fidei tut. § 6. 
Groenewegen, de leg. abr. ad Tit. C. si ex del. def. — For the modem law, See art. 2, 
French Code Crim. instr., and art. 1415, Dutch Civil Code. But if the Roman Law 
had fallen into error, in confounding a penalty with the reparation due for damage, the 
Dutch legislator has done the like, in a contrary sense, by making heirs responsible for 
penalties in the matter of taxes; (art. 447 Dutch Code of Crim. Instr.); — being decei- 
ved by reasons which are neither logical nor legal. Voorduin, Strafv. II, p. 695; and 
Pe Bosch Kemper, upon the article mentioned. 
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were free from reproach. L. 12. L. 49. D. de 0. et A. (44. 7). 
L. 121. § 3. D. de V. 0. (45. 1). L. 152. § 3. L. 157. § 2. D. 
de B. J. L. 7. § 1. D. dep. (16. 3). ^Qnamqaam alias ex dolo 
defnDcti non solemns teneri, nisi pro ea parte, quae ad nos per- 
venit, tamen hie dolas ex contractu reique persecatione descendit, 
ideoque in solidum heres tenetur". [>] 

The exceptions to the rule of the transmission of actions to 
heirS; were applicable only in case of death before the litis con- 
testatio. Litigation once began, all actions acquired a character 
haying somewhat of the nature of a contract; and the role then 
was : ^omnes actiones quae morte pereunt, semel inclusae judicio 
salvae permanent." L. 139. D. de £. J. L. 164. eod. L. 26. L. 
58. D. de 0. et A. (44. 7). L. 28. D. de inj. (47. 10). 

As for actions, so for exceptions: — transmissibility was the 
rule. There were only a few, which, by reason of their personal 
nature, (personae cohaerentes\ [^] did not pass to heirs. 



§ 98. OF THE CONCURRENCE OF ACTIONS. (CONGURSUS AGTIONUH, 

KLAGEN-CONCURRENZ) [']. 

To constitute a concurrence of actions, it did not suffice that 
a person possessed several, of which he could make use as of so 
many means. It was requisite, in addition, that the different acti- 
ons which he could simultaneously command, should have, among 
themselves, a point of contact, by reason of which they were, to 
a certain extent, so blended as to form but one. This point of 



[1] As to the difficult, and apparently contradictory passage of the Institutes, $ 1. I. 
de perpet. et temp. art. (4. 12), See Kiernlff, p. 219; Sav. Syst. V. p. 56, et s., and 
Vangerow, § 115, note 4. 

p] See, ahove, § 96, Sav. 1. c, p. 204. Arndts, § 104. 

['] As to the works in which this subject is treated, see Unger, § 117, note 1. 
Arndts, § 105. 
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contact might not be the fact on which they were founded, [>] 
nor the analogy which they presented, nor the name that they 
bore, [^] nor yet the identity of the persons whom they concer- 
ned 5 [^] — but simply the legal claim which they advanced, [*] — 
the purpose which they sought to attain. As to the effects pro- 
duced by the concurrence of actions, the following rules were 
followed. — 

I. If the object of the right was due but once, [s] and that 
object had been attained by bringing one of the actions, it was 
no longer possible to sustain another action for the same end. [8] 



[1] Think of the actio furti and the condietio furiiva^ originatiDg in the same fact; 
and, on the other hand, of the eondictio furtiva and the Aquilia^ originating in different 
facts. In the first case there was no concurrence; — in the second there was so, as to 
the amount of damages. L. 45—51, D. pro soc. (17. 2). L. 2. § 3, D. de priv. del. 
(47. 1). 

[2] There was concurrence hetween the reivindicaHo and the actio commodaii or de- 
ponti, for the restitution of the thing to the owner; — and, on the contrary, no con- 
currence between the exercise of the lex commissoria and the demand of the price of a 
purchase. L. 4. pr. and § 2, D. de 1^. commiss. (18. 3). 

p] If the same persons contracted, for example , three different agreements, there were 
three entirely independent actions, On the contrary, if two persons conjointly deceived a 
third, and the latter had been indemnified by one of the former, his action would be 
barred as against the other. Sav. Syst. V. p. 208. 

[^] Savigny uses these words: — '^juristiche Gegenstand oder Zweck"; legal object or 
purpose. Unger, 1. c, says: '^das praktische klag-object," — the practical object of the 
suit. This object must not be confounded with the material object, which might give rise 
to different claims, without one exercising the least inflnence upon the others. This shews 
that it was erroneously that the art. 3205 of the Project of 1820 made the concurrence 
of actions to consist in their pursuit of one and the same right, as to things or persons. 
In fact, there is, for example, concurrence between the actio locaii &nd the reivindicatio, 
because the demand for restitution is the same, although these two actions do not assert 
the same right. Besides, the author of the project evidently confounded the concurrence 
with the cumulation of actions. 

1,^] It was otherwise when diverse causes produced as many claims, even though direc- 
ted to the same object. Examples in L. 18. D. de O. et A. 

[^] If the right and the correspounding obligation were totally destroyed, the exclusion 
of the second action followed ipso Jure. If the right still existed as a matter of strict 
law, the action was rejected per excepiionem, upon the principle: **Bona fides non patitur 
ut bis idem exigatur.*' L. 57. D. de R. J. L. 28. D. Mand. (17. 1). L. 28 D. deact. 
emt. (19. 1). Sav. 1 cit., p. 260; Unger II, p. 392. 
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L. 43. § 1. D. de B. J. ^Qnoties concummt plares actiones ejus- 
dem rei nomine^ ana qais experiri debet/' L. 35. § 2. D. loc. 
(19. 1). ^Gam alteratra actione rem servaverimy altera perimatnr." 
L. 14. § 13. D. qnod met. cansa (4. 2). ^consnmi alteram actio- 
nem per alteram, exceptione in factum opposita." L. 18. D. ad I. 
Aq. (9. 2). L. 53. pr. D. de 0. et A. (44. 7). 

II. If the plaintiff had commenced by bringing the action of 
the least extent, and that, consequently; his right had not obtain- 
ed complete satisfaction, he might again bring his action for the 
surplus. ['] L. 34. pr. L. 41. § 1. D. de 0. et A. "Si ex eodem 
£Eu;to duae competant actiones, postea judicis potius partes esse, 
ut quo plus sit in reliqua actione id actor ferat. Si tantondem 
ant minus id consequatur." [^] 

III. But the obtaining of the desired result, — the efficient 
satisfaction of the demand, — prevented the bringing of one ac- 
tion after having already had recourse to another; while neither 
the mere commencement of the latter, [^] nor the litis conies- 
tatio [4 J produced this effect. Thus, as the Bomans have it : "ma- 



[1] As to this sorplos, the claims were not identical, and consequently there was no 
concurrence. 

[^] Cujas, and in his train Savigny, Syst. V. p. 224, Unger and 4nidts, 1. c, pro- 
pose: ^nil consequatur,^* It seems to me that, without changing the text, the passage 
should be interpreted thus : — The plaintiff obtains that which the second action demands 
in excess of the first; and even when this surplus reaches a sum equal to that which be 
has already obtained, this circumstance is of no importance. He always obtains ''quo plus 
sit in reliqua actione, sive id, qnod plus sit, tantundem sit aut minus." This correct 
explication has already been suggested by Merillius, Var. ex Ci\jac. Ill, 10; but has 
met little applause. Applications of the principle may be found in L. 43. et 47. D. pr. 
D. pro Soc. (17. 2). L. 2. § 3. D. de priv. del. L. 7. § 1. D. commod. (13. 6). 
L. 84. § 2. D. de O. et A. As to this last, see Sav. 1. c. p. 229. With the Romans, 
this case presented itself especially in the application of the lex Aquilia, where it was 
usual to estimate the value of the thing at a time anterior. 

[^] In the ancient law it was otherwise, thanks to the influence of the litis contesiaiio 
and the litis consumtio. The earlier law was abolished by Justinian, expressly as to the 
eorrei and tacitly as to other identical obligations. L. 28. C. de fidei, (91 41). Sav. 
1. 0. p. 254. In modern law there is no longer question of this concurrence arising firom 
the proceedings. 

[^] Another question is this: — Did a judgment of condemnation, obtained in the 
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gis eos perceptio, qaam intentio liberal L. 32. pr. D. de pec. 
(15. 1). L. 18. § 3. D. de pec. const. (13. 5). L. 7. § 4. D. 
quod fals. tut. (27. 6). 

IV. These principles w«re applicable, not only to the case 
where concurrent actions were directed against one and the same 
person^ but also when they were directed against different per- 
sons. Then; also, it was the satisfaction once obtained by the 
plaintiff, which alone forbade him to parsne, a second time, the 
same object, by means of another action. L. 28. G. de fidej. (8. 
41). ''Ex anias rei electione praejudicinm creditori adversas alium 
fieri non concedentes, sed remanere et ipsi creditori actiones in- 
tegral, donee per omnia ei satisfiat." L. 8. § 1. D. de leg. I. 
(30). ^Ut si cam nno actum sit et solulum (interpolated) alter li- 
beretnr." [«] 



first action, prevent the bringing of a ooncarrent action against the same debtor ? Kierolff, 
p. 264, Wachter, II. p. 406, and Unger. 1. c. note 25, reply affirmatively, becaose the 
plaintiff could not have any imaginable interest in bringing a fresh action, after his claims 
had been ahready recognised by the jodge. Besides: "Praetoris est litis diminaereV — 
Savigny (§ 235 a) sustains, nevertheless, the negative; bat his reasoning is feeble. The 
insolvency of the nnsaocessfal defendant could be no reason for inundating him with 
actions and judgments without end. On the contrary, the effects of a judgment which 
rejected the action were not governed by the principles of concurrence, but by those 
which concerned the ezceptio rei judicatae. Thus, for example, it might happen, that 
he who reclaimed, by means of the reivindicatio, something which he had lent, was 
defeated for lack of having sufficiently proved his ownership; but he could, neverthe- 
less, bring, with success, the actio eommodaii, without having concurrence made 
an obstacle, — since he had not obtained satisfaction. As to the relations between the 
concurrence of actions and the exeeptio rei judieatae — (which many authors have failed 
to properly distinguish), — see Sav. Syst. V. p. 213; Waehter, $ 67, notes 2 and 18. 
[1] By the terms of the Austrian Code § 891, (See, as to this singular disposition, 
Unger 1. c, note 32) the creditor, after having brought his action against one of the 
joint debtors, retained the power of attacking another only ~on condition of renouncing 
the action already brought against the former! The Prussian law falls into the contrary 
extreme, (P. I. Tit. V. § 433), by allowing the creditor who has begun by demanding 
from one or from several debtors, his or their individual portion of debt, to recur to 
another proceeding, and sue de novo and for the whole, one or othAr of them ; — inclu- 
ding, necessarily, him against whom he had before restricted himself to the individual 
action. The French and Dutch Codes embody a wiser doctrine. See art. 1211. Code Nap. 
and art. 1326. Dutch Code, 
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There were, however^ some exceptional caseS; where the choice 
made by the plaintiff of one of the actions to which he was en- 
titled, cansed him, from the moment of commencing it, to lose the 
facalty of recurring, afterward, to any of the others. L. 1. § 3. 
D. furti. adv. naut. (47. 5). L. 9. § 1. D. de trib. act. (14. 4). 
L. 8. pr. C. de cod. (6. 36). [»] 



Of Prescription. ['] 

§ 99, A. — NATURE AND LIMITS OP PRESCRIPTION. 

When a right of action lost its power, [^] becaase he who was 
entitled to excercise it had neglected to do so within the time 
fixed by the law, this extinction was called the prescription of 
the action. It was founded exclusively upon the inaction, — the 



[1] Wachter, II. p. 472, note 32. It is said, then, that there is eoncursus aeHonum 
eleeiivus; an expression, which, like that of concur sus actionuvt suceesHvM, is, with 
good reason, criticised by Savigny. 1. c, p. 213, as useless, and serving only to embroil 
the question. There is an example in the art. 131 of the Dutch Code of Procedure, and 
in art. 26 of the French Code of Procedure. — "The plaintiff who advances a claim of 
right, cannot afterwards be allowed to make a claim for possession." 

[^ In Dutch law, tte word verjaren — (to prescribe, — to restrict as to time) — 
is used sometimes for the effect, for the situation, which is the result of the inaction 
of the possessor of the right of action, — and sometimes for the cause which creates 
such a state of things. — Art. 1417, 2000, 2015, Dutch Code. See, also Unger, § 119. 

\}'] Care must be taken not to mistake for prescription the cessation {dicheanoe) of 
a right, in consequence of the expiration of the time positively fixed by law for itsexer- 
cise. The difierence is this: — In the case of cessation or lapse, there exists, first, a 
prescribed time; — when this time has passed, the right ceases, of itself ; — while in 
the case of prescription (on the contrary) the right itself is unlimited as to its duration, 
but continuous inaction on the part of the possessor may cause its extinction. For exam- 
ples in Roman Law, see Sav. Syst. IV, § 177. Wachter, II. § 117. Unger, II, §104, 
and § 122, note 21, and Windscheid, § 115, note 6. — For Dutch law, see art. 311, 
312, 435, 188, 1162, and 1556, civil Code, As to the important practical effects of the 
difference between lapse and prescription, and their distinctive characteristics, see my 
argument, in the JFeekblad van het Rechty nO. 1368. Our legislators have not always 
remarked this difference. 
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continaoufily impassive attitade/ — of the possessor of the right ; 
(jnge silentinm, dintamnm silentinm, jugis tacittimitas) ; and was 
justified, [I] partly by the negligence of the latter, partly by the 
.equitable desire to protect the defendant against antiquated olaimS; 
which perhaps had no longer a real existence , but of which, after 
a long interval of time, it might be impossible to prove the fact 
and the time of extinction. L. 2. C. de ann. exc. (7. 40); ^Sit 
aliqua inter desides et vigilantes differentia." 

The ancient Roman Law did not recognise the prescription of 
actions. Actions were, literally, perpetual; Gains, IV, 110. Pr. L 
de perpet et temp. act. (4. 12) save, that when the praetors created 
a new action, they were accustomed to fix a time within which 
it should be brought. L. 30. § 5. D. de pec., (15. 1). L. 15. § 5. 
D. quod vi aut clam. (43. 24). L. 38. pr. D. de Aed. Ed. (21. 
1). — Subsequently, a limit was fixed for the exercise of the right 
of certain civil actions, and the speciales in rem acHones might, 
generally,' be repelled, by means of the longi temporis praescriptio, 
on behalf of the bona fide possessor armed with a legal title. — 
Dig. Tit. ne de stat. def. post, quinq. qnaer. (40. 15). L. 1. § 



[1] Sav. Syst, V. p. 267. Windscheid, 1. c. Arndts, § 106. The legal basis and the 
legislative motives of prescription have been confonnded, no less by virriters than by le- 
gislators. Marcad^, on the art. 2219 of the Ck)de Nap, n°. 2, says: — '^Two things 
which are quite distinct have been confounded, when, in reading, in the works preparatory 
to the code and in oar ancient and modern authors, the development of this idea, the 
tokere/ore of the institution has been regarded as the institution itself." In consequence 
of this confusion, the presumption of payment has come to be regarded as the funda- 
mental principle of prescription; — and hence it is that the Prussian Law, (ex. gr. P. 
I, Tit 9, § 568, 569) admits every species of proof to the contrary ; and that the French 
code (art. 2275) and the Dutch (art. 2010), permit proof by means of declaration upon 
oath against even long prescription. Sav. Syst. V. p. 346, and Ungcr $ 113, note 5. 
Directly one has set foot upon this slippery ground, all the advantage of prescription is 
lost. — The oath produces the Hnterrogation sur faiU ei artieles*^, and eventually we 
arrive at the admission of every kind of proof." See Marcade, as to art. 2278, code Nap. 
nO. 5. — As to prescription in general, sight is lost of what Windscheid says, § 105: 
'^Time is a power which no human spirit can resist. — That which has long existed, 
seems to us, by that mere fact, solid and durable; and we are painfully impressed, when 
we are deceived in this view." 
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2. D. de jure fisc (49. 14.) Gains III. 121. L. 1. C. de praescr. 
1. t. (7. 33). — TheodosioS; (424, post Chr.) was the first who 
decreed that all actions not already limited to a shorter timC; — 
as well actiones speciales in rem, as those de universitate, and 
especially personal actions, — should be prescribed, by the lapse 
of thirty years; (L. I. C. Theod. de act. cert temp. fin. (4. 14);) 
always excepting the action fin. regnnd., and the hypothecary 
action against a debtor. It is this prescription after thirty years 
which passed into the Justinian Law. The Codex reproduces the 
Constitution of Theodosius, — but modified by some later consti- 
tutions; which established, in certain cases, longer periods for 
prescription. (L. 3. C. de praescr. XXX vel XL ann. (7. 30). L. 
4. L. 9. C. cod. L. 1. 3. C. de ann. exc. toll. (7. 40). It was 
thus that all actions the duration of which was not fixed for a 
shorter time, were subject to prescription in thirty years or more; — 
and from that time the denomination of perpeluae was applied to 
these actions, as distinguished from others. [Pr. I. (cited), compa- 
red with Gains IV, 110.] 
The following were not subject to prescription: — 

I. Actions for partition, or for determining boundaries; — inas- 
much as they had for their object the cessation of community, 
or the r6establishment of limits which had become uncertain. ['] 
L. 5. C. comm. div. (3. 37). compared with L. 1. § 2. C. de 
ann. exc. (7. 40). 

II. The demand for liberty. [*] {Vindicatio in libertatem.) 
L. 3. C. de 1. t. praescr. quae pro lib. opp. (7. 22). — 

III. The claim of the proprietor of the soil for the person of 
a serf, (colonus.) L. 23. pr. C. de agric. (11. 47). 



[^] II would be absard to perpetuate sach a state of things. As to dtlay in division 
or partition, the rule '^nuUa socieiatis in aeiemum ecfitio ett^'' wonld he opposed to it. 
L. 14. § 2. D. comm. div. (10. 3). Sav. 1. c. p. 409. Unger, $ 109, note 8. C. Nap. 
art. 815. cod. Neerl. art. 1112, code Antr. § 1481. Droit Pr, P. I. Tit. 17. § 76. 

[<] With us (Holland) the action in reclamation of one's civil status is not 
8ul|ject to prescription, in so far as the child is concerned. Code Nap. art. 328; Dutch 
code, art. 314. Anst. code. § 1481. — 
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IV. The action of a town against those who evaded the obli- 
gations of their class. L. 5. de praescr. XXX ann. 

V. Actions concerning taxes. [^] {Functiones publicae). L. 6. 
C. eod. 

Prescription is founded upon the public interest. Its purpose 
is to put an end to uncertain situations; and prevent complicated 
and fruitless actions ; — ^humano generi patrona praescriptio" ; — 
whence it follows that the right cannot be renounced so long as 
it is not acquired by the lapse of the specified time [^J. L. 38. 
L. 61. D. de pact. (2. 14). ^Jus publicum privatorum pactis mu- 
tari non potest." L. 45, § 1, D. de R. J. (50. 17). [*] 



§ 100. B. — COMMENCEMENT, DURATION, AND END OF PRESCRIPTION. 

Prescription did not begin to ^run'' (the time did not begin 
to be reckoned), but from the moment when the action might be 



[1] It is the same in Austrian Law. (Code, $ 1456.) In the NetherUnds, the law of 
8 Nov. 1816 sahjected actions on hehalf of the State to a short prescription; and the 
same is the case with actions on behalf of Provinces and Communes, according to art. 
125 of the provincial law, and art. 228 of the communal law. 

[«j Sav. 1. c, p. 412. Unger, § 119. Arndts 1. c. 61. 3. Uuterholzner (V^rjahr., I. 
93), asks what motive there can be, for forbidding a debtor to renounce an advantage 
given him by the law; but the motive is evident: the renunciation would become a form 
and a usage, and the purpose of prescription would be completely eluded. — Prussian 
Law permits the renunciation of prescription, under certain conditions. (P. I. Tit. 9. 
§ 565 — 567. See Koch, ad h. 1.) It is not so with the French, Dutch, or Austrian 
code. (art. 2220 code Nap., art. 1984, Dutch civ. code, § 1602, Aust. code). The latter 
expressly forbids the stipulation of a longer term than tbat fixed by law. 

[*] In English practice there is no question of the formal renunciation of prescrip- 
tion as a bar to an action. So far is English law from forbidding snch renunciation, 
that in fact no such formality is required, or even known. The courts will take no notice 
of the existence of prescription, as a ground of defence, unless it he aciuaUy pleaded; and 
in actions on contract it is considered scarcely creditable for the debtor to shelter 
himself behind the '^Statute of Limitations," unless under very special circumstances I — 

The Translator. 
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begun before the Jadge. [That iS; in English phrase, from the 
moment when the right of action accrued.] ''Jagi silentio, ex 
quo jure competere coeperunt." L. 3. C. de praecr. XXX vel XL 
annorum. L. 7. § 1. C. eod. L. 1. § 1. C. de ann. ex. (7. 40). 
"Ex quo ab initio competit — et semel nata est." L. 30. C. de 
jur. dot. (5. 12). "Actioni nondum natae non praescribitur." Pre- 
scription was reckoned; thus, for real actions, from the time when 
the person entitled (the person possessing a right) was disturbed 
by another, in the domination which he exercised over a thing, 
in yirtue of his real right. [<] For personal actions founded upon 
an obligation not to do, it was reckoned from the time when the 
illegal act was done. If, on the contrary, there was an obligation 
to do, prescription was reckoned neither earlier nor later than 
from the moment when an action might have been commenced 
with success; nor was any demand by the person entitled to 
claim performance of the thing to be done, nor any refusal by 
the party bound to perform it, necessary. [^] Neither was it 



['] For the rei vindlccUio, the time was reckoned from the day when some one had 
taken possession of the thing suo nomine i — for a confessory action, from the day when 
some one prevented, by his act, the exercise of the servitode; — for a negatory action, 
from the day when some one had attributed to himself a servitade upon the property of 
another. Against him who had possessed something with the consent of the owner, and 
in the character of tenant, depositary, or borrower, prescription commenced from the 
moment of the cessation of the legal relation, or the right, from which the holder derived 
his possession. L. 7. § 6. C, dc praesor. XXX ann. L. 6. § 9. D. comm. div. (10. 3). 
L. 1. § 4. D. de saperf. (43. 18). L. 1. § 4. L. 7. pr. D. usufr. quemadm. cav. (7. 
9) — Against him who possessed a thing precario, and who coald advance no exception 
in justification, the action accrued immediately that the thing was thus conceded. L. 12. 
pr. D. de prec. (43. 26). The French and Dutch codes contain no provision as to the 
starting point of prescription of real actions. The art. 3614 of the Dutch Project of 1820 
is as follows: — '^The prescription of rights which consist solely of the faculty of pre- 
venting or forbidding something, does not begin to be reckoned until the moment when 
the acts which might have been prevented, have been accomplished." 

P] Some modern authors, — especially Kierulff, p, 192, and Sav. Syst. V. p. 281, — 
maintain that the prescription of a personal action commences only from the moment 
when the right is violated; — whence it would follow that it cannot commence directly 
on the conclusion of the agreement, but only after an extra-judicial demand for restitution, 
by the creditor, whenever the nature of the obligation is not such as to bind the debtor 
to pay at once, or to immediately restore the thing which he detains:. — as, for exam- 
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necessary to enquire whether the party entitled might have re- 
moved, by an act of his own, the obstacle which originally oppo- 
sed itself to his action. [<] It follows from the above, that there 
can be no question of prescription, so long as a legal claim can- 
not be sustained; — whether in consequence of a certain situation 
which should first cease to exist, — or of a term fixed by law 
or by agreement, — or of a suspensive condition. L. 7. § 4. C. 
de praescr. XXX ann. L. 4. pr. D. de tut. et rat. distr. (27. 3). 



pie, in the commodat without any fixed term, or in case of deposit. This opinion is justly 
contradicted by Vangerow, (Arch, fiir civ. Pr. T. 33. p. 292 et seq.), whose ideas are 
sustained by Wachter, (II, p. 802), Ungei, (1. c, p. 377), aud Windscheid. (§ 108, 
note 4). It originates, first, in a confounding of the basis of prescription with its legal 
moiive; — an error against which Savigny himself (p. 270) takes care to caution the 
reader; — and it leads, eventually, to absurd logical consequences. It is also opposed to 
the teachings of the sources of Roman Law. See L. 94. § 1. D. de solut. (46. 3). L. 1. 
§ 22. D. dep. (16. 3). L. 8, § 7, D. de prec. (43. 26). Zrodlowski. Uber Nattivitat der 
Klage, Arch, fur Civ. Praxis Tom. 52. p. 358. et seq. The system which we adopt, 
should be also applied to Dutch Law. See Faure, Nienwe Bijdragen, V. p. 593 et seq. 
[1] Ever since the time of the Glossarists it has been said, that prescription commen- 
ced before the right of action accrued, in case it depended exclusively upon the will of 
the creditor to create that right; as for ex. for the actio pignoratitia directa. (See Dis- 
sens. Domin. Ed. Hanel, p. 195). This pretended rule was expressed by the words : **To- 
ties praescribitur actioni nondum natae, qnoties nativitas est in potestate creditoris." Most 
modern authors reject this doctrine, as no less incompatible with the very nature of 
things than with the language of the texts. L. 9. § 3. D. de pign. act. (13. 7). '^Omnis 
pecunia exsoluta esse debet aut eo nomine satisfactum esse nt nascatur pignoratitia actio." 
L. 7. $ 4. c. de praescr. XXX ann. L. 1. § 1, C. de ann. exc. (7. 40). Uuger, 1. c, 
p. 409 et 380. note 11. Thon, Zeitschr. fur civ. R. u. Proc. T. VIIL p. 3. — Wind- 
scheid, $ 138, note 8, admits an exception, in the case where the origin of the action 
does not depend upon an act of the possessor of the right, but upon his mere will; — 
an vpinion which nothing justifies, and which finds no support in the sources. It is, in 
fact, difficult to understand why the creditor, if he is to be reproached with not creating 
a cause of action, should be less in fault for not having acted, than for not having spoken. 
But, in reality, what is imputed to the creditor, is not the neglect to give birth to the 
right of action, but the failure to make use of that right after ite creation 1 It is quite 
true, that, in this way, it might happen, that a loan of money, stipulated to be paid a 
certain time after demand, might not be demanded till a century afterward, if the cre- 
ditor should so long forbear to call upon the debtor; but it may be answered, that, in 
return, the creditor, by neglecting to make the demand, deprives himself of the means 
of reclaiming his capital; and that, if the money is lent at interest, his inaction causes 
him to lose the interest, in consequence of the special prescription in that particular. 
I. 19 



290 

L. 30. C. de jur. dot. (5. 12). L. 8. i. f. D. qui bon. ced. pogs. [*] 
(7. 71). When the action concerned prestations which were period- 
ically renewed , — snch as rent and rent-charge, alimentary allow- 
ancesy interest of money lent, etc. — the prescription for each term 
commenced, separately, from the date when the payment became due. 
L. 7. § 6. C. I. **Tempora memorataram praescriptionnm non abexor- 
dio talis obligaiionis, sed ab initio cujusque anni, vel mensis, vel 
alterins singularis temporis computari manifestnm est" [^] . Bat when 
the principal debt, of which the periodical payments were only 
the accessories, was prescribed, it was bat natural that all claim 
to the latter should also be lost. — L. 26. pr. G. de usur. (4. 
32). ^Principali actione non subsistente, satis supervacunm est, 
super usuris vel fructibus adhuc judicem cognoscere.'' There is 
dispute as to whether the principal debt might be prescribed by 
non-payment of interest. [^] — I incline to think that the nega- 
tive must be admitted. 



[1] See art. 2027 Dutch Code, art. 919, Dutch Comro. Ck)de. 

P] Datch Project of 1820, art. 3601: — "Prescription is reckoned separately, for 
each term.'* 

('] See the authors cited hy Windscheid, (1. c, note 7). Sadgny, (1. c, page 306), 
makes prescription of the capital hegiu as soon as the payment of interest is in arrear; — 
on the ground that the mere default of payment of a term constitates a partial violation 
of the right which authorizes the creditor to demand repayment of his capital. But the 
question does not rest there. The creditor finds, no doabt, in the default of payment of 
interest, the opportunity of demanding repayment of the sum lent; hat is he compelled 
to ute this apportunity, under pain of losing his capital? It seems much more natural, 
to consider that the interest and the capital have each a distinct character, — in this 
sense, that the right to one cannot be forfeited, hy being generous or negligent in regard 
to the other; — and if it be true that prescription is justified by a presumption of 
of payment, this presumption cannot, equitably, be [applied, except to each periodical 
debt, remaining unpaid. The opinion of Savigny is contrary to L. 7. § 6. C. depraescr. 
XXX ann., and L. 46. § 9. C. de episc. et cl. (1. 3). This latter does not contain, as 
Unterholzner considers, (Verjahr. II. p. 307, note 741), a privilege in favour of endow- 
ments, but simply an application of a general principle. — ''Cam per unumquemqae an- 
num talis nascatur actio.'* The L. 8. § 4. c. de praescr. ann. XXX is so far from saying 
anything superfluous, that, on the contrary, it tends to dissipate the erroneous notion that 
the prescription of interest is inseparable from that of the capital. The Glossa, ad h. 1. 
bad already limited the effect of the prescription to the interest alone. 
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The duration of prescription consisted, as a rule, of a eonti- 
nuous lapse of time of thirty years. — L. 3. C. de praescr. XXX 
ann.; L. 1. § 1. G. de ann. exc. (7. 40). From this general rale 
were excepted a certain number of actions which were prescribed 
by a longer or shorter lapse of time. [*] 

Prescription ended (became final), when the last day of the 
term was completed, according to the calendar: — ("In omnibus 
temporalibus actionibuS; nisi novissimus totns dies compleatur, non 
finit obligationem.'* L. 6. D. de 0. et A. (44. 7) ); — the day 
on which the action might have been, originally, instituted, coun- 
ting as the first. Prescription was thus accomplished, not only for 
him who began it, and against the person originally entitled, but 
also for and against their universal and particular successors. [^] 

The immediate basis of prescription is found in the prolonged 
inaction and negligence of the holder of the right; and the release 
of the debtor is only the indirect consequence of such inaction ; — 
whence it follows that good faith is not requisite for the prescrip- 
tion of actions. L. 8. § 1. C. de praescr. XXX ann. - According 
to the Canon Law, prescription did not authorize the defendant to 
retain possession of a thing or a right, unless he had enjoyed 
such possession, in good faith, during the whole of the prescribed 
term. 0. 20. X. de praescr. (2. 26). Innoc. III. "Unde oportet 
ut qui praescribit, in nulla temporis parte rei habeat conscientiam 
alienae." With reference to personal actions which did not con- 
cern the restitution of a thing unjustly possessed, the principle 
of the Roman Law remained intact. [^] 



[!]■ See the enumeration by Savigny, Syst. V, $ 247; Amdts, $ 108, note 1. Wind- 
scheid, § 110. 

[2] This results, primarily, from the nature of the means derived from prescription, 
which is an exception : — and again, from the analogy of the longi temporis praescnpiio 
and the usucapio. § 12 et 13, 1, de usuc, (2. 6). and L, 1. § 1. c. de praescr. 1. t. Sav. Syst. 
V. p. 362. Windscheidj § 110, note 7. Unger, § 120, note 15. Keller, Pand. § 88. 
Demburg, Archiv. fur civ. Prax. T. 34. p. 285. This last observes, with reason, that 
the Koman Law rather supposes the accestio tacitly, than proclaims it. — 

[^] The decree of Gratianus adhered to the Roman Law. Subsequently, on the faith, 
it would &eem, of some isolated words of Saint Augastio, the false decretals were fabrica- 
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§ 101. G. — OP CAUSES WUICH IMPEDED PRKSGRIPTION. 

These causes were of two kinds. 

I. Those which prevented prescription from commencing, or sus- 
pended its coarse so long as there existed an obstacle to its ope- 
ration, — but, this obstacle once removed, allowed it to recom- 
mence, and to include the time previously elapsed, as if the 
suspension had never occurred. (Praescriptio dor miens. Causes 
suspending the course of prescription.) 

II. Those which checked a prescription already partly accom- 
plished , in such manner that a new prescription might afterwards 
commence, but without attaching itself to, or forming a part of 
that, the course of which had been interrupted. (Interruptio sen 
usurpatio. Interruption). 

Prescription was suspended: — 

1. With reference to wards, (pupils), although they had a guar- 
dian. L. 3. G. de praescr. XXX. ann. Nov. 22. cap. 24. i. f. 

2. With reference to minors [^], except as to the prescription 
of thirty and of forty years. L. 5. C. in quibus causis in int. 
rest. 2. 41. 

3. In all cases where the impossibility of bringing the action 
originated in a disposition of law : [^] — "contra agere non va- 



ted ; the provisions of which were confirmed hy the council of Latran. Sav. Syst. p, 828 
et seq. Hildenbrand Arch, fiir Civ. Pr. T. 36. p. 27 seq. Windscheid § 111, notes 1 
and 2. Unger, § 120 note 1. Arndts, $ 109. The Austrian Law, § 1493, does not exact 
good faith: nor do the French and Dutch Codes require it for prescription of long date. 
As for short terms, they permit denial on oath. Art. 2265, 2275, Code Nap. — Art. 
2004, 2010, Dutch Code. — Prussian law, misled hy the influence of a writer who 
once enjoyed a certain authority, has fallen into errors and contradictions. See Koch, 
as to the P. 1. Tit. 9. § 569; and Sav. 1. c, p. 847. - 

[^] Lunatics and prodigals did not enjoy this favour. L. 3. C. cit. Sav. Syst. IV. 
p. 438. Prussian law (P. I. Tit 9. § 540, 542) assimilates lunatics to minors, hut not 
prodigals. The Austrian code, § 1494, considers whether they are, or are not represen- 
ted, and whether prescription has, or has not commenced. The French and Dutch Codes 
grant the suspension only to minors and persons under interdict. (Persons deprived hy 
law of the control of their own affairs.) Code Nap. art. 2252. Dutch Code, art. 2024. 

['^] Examples: — L. 30. C. de jur. dot. (5. 12;; and see as to this law, Wind- 
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lentem hand currit praescriptio". [*] On the contrary, ignorance 
of the possession of a right did not impede prescription^ [^] unless 
for certain actiones temporales, in which the time coanted only 
from the moment when the party had knowledge of his right. 
Tempus utile. L. 15. § 5. D. quod vi aut clam (43. 23). L. 6. 
D. de calumn. (3. 6.) L. 55. de Aed. Ed. (21. 2). L. 19 § 6. 
D. eod.) 

Prescription was interrupted: — 

I. By a citation in justice, [»] before a competent judge, [*] 
or before arbitrators, and the signification of the proceeding to 
the person cited. L. 3. C. de praescr. XXX. ann. L. 3. C. de 
ann. exc. ^Qui obnoxium suum in judicium clamaverit et libellum 
conventionis ei transmiserit." L. 5. § 1. C. de rec. arbitr. (2. 56). 
It follows thence, that an extra-judicial summons was insufficient \}] 



scheid, § 109, note 7; L. 1. § 2. C. de ann. exc. "Qais enim iocusare eos poterit, si 
hoc lion fecerint, quod etsi maluerint, minime adimplere lege obviante valebant." L. 22. 
§ 11. c. de jar. delib. (6. 30). L. 1. i. .f. C. qui bon. ced. (7. 71). According to the 
Austrian Code, $ 1496, and the Prussian law, 1. c, $ 517, prescription may also be 
suspended, by material obstacles; — which is in opposition to the French and Dutch 
Codes: -> Code Nap., art. 2251, (Marcade as to this article), and Dutch Code, art. 
2023. The dispositions of the latter are preferable in every particular. 

[*] Prussian Law, P. I., Tit 9. § 523, says: — "Against him to whom the faculty 
of addressing himself to the Judge is refused, no prescription can commence." 

[*] L. 12. C. de praescr., 1. t., (7. 33). "Nulla scientia vel ignorantia exspectanda, 
ne altera dubitationis inextricabilis oriatur occasio." It is the same in the Austrian, French 
and Dutch Codes. Uuger, § 121, note 16. The Prussian law, P. I. Tit. 9. $ 512, 530, 
decides otherwise; at least as to the commencement of prescription. 

[^] Sav. Syst. Y. p. 317; Schirmer, annot. 425a, on Unterholzner, $ 124; Unger, 
$ 121, note 26. 

[^] L. 7. C. ne de stat. hom. (7. 21). The same provision in the Austrian Code, 
§ 1497, and in the Prussian Law, 1. c, $ 551. According to the French and Dutch 
Codes, a citation, even before an incompetent judge, is sufficient; Code Nap., art. 2246; 
Dutch Code, art. 2017 ; — but interruption fails if the citation is annulled for defect of form. 
(Art. 2247, Code Nap., art. 2018 Ncth. Code). There is here a strange contradiction, 
which causes Marcade to say, in reference to the art. 2248 Code Nap.: — "Strange 
to say, instead of governiog these two cases of nullity by either one or the other of 
these ideas, — (whichever seemed to him the better), — the legislator, as if he had played 
at "heads or tails" for each case, separately, governs the one by equity and the other 
by the summum jus** The Dutch Project of 1820, committed the same inconsistency. 

[^] The Austrian Code, § 1497, and the Prossian Law, $ 1. e, § 551, 661, contain 
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If the action was commenced^ bat not parsned to the end, a new 
prescription [^] of forty years began to ran from the moment of 
the last act of procedare. [^] If a condemnation was pronoanced, 
the judgment gave birth to an independent action — (the actio 
judicali), [^] which was sabject to the ordinary prescription. If, 
finally, the defendant gained the caase, there was, in his favour, 
as a general rule, the exceptio rei judicatae, which allowed him 
to dispense with the prescription. [}] 

II. By a formal declaration, made verbally or in writing, in the 
manner fixed by Justinian, in the cases where the phintiff was 
prevented from bringing his action, by the absence of the adverse 
party, or by some other obstacle on the part of the latter. L. 2. 
C. de ann. exc. (7. 40). — 

III. By the recognition, — express or tacit, [^J — of the debt, 
by the debtor. The delivery of a new writing, [^] the payment 



similar provisions. The Code Nap., art. 2244, requires ^one citation en jnstioe, on com- 
mandement on nne saisie." By the Datoh Code, a demand made by a competent officer 
is sufficient, as against the paity who would acquire the prescription. Art. 2016 Neth. 
Code. Voorduin, V p. 477, says: — '^They have acted upon the principle, Uiat any 
demand is sufficient, which manifests the intention of effecting the interruption." Thus, 
the interraption is effected, by the un-executed purpose of interruption : — i. e. not by 
an energetic act, but by a timid semblance of menace 1 The Project of 1820 was still 
in the right road. — 

[1] By the Justinian law. — Anciently the rule was: '^Omnes actiones semel inolusae 
judicio, salvae permanent." L. 139, pr. D. de R. J., (50. 17). 

[*] L. 9. C. de praescr. XXX ann. ''Ex quo novissima processit cognitio postquam 
utraque pars cessavit." L. 1. § C. de ann. exc." Quadraginta annos esse exspectandos, 
ex quo novissimum litigatores tacuerunt." — According to Prussian Law, 1. c, § 644, 
modified by a subsequent law, a new prescription begins fh)m the day of the negligence 
of the plaintiff. See Koch, ad h. 1. — By the Austrian, French and Dutch Codes (art. 2247 
Code Nap. and 2018 Neth. Code), prescription is not interrupted in case of ''peremption 
d'instance." See Unger, § 121, note 36 a. 

[^ Sav. 1. c, p. 325; Unger 1. c, note 38. By Prussian Law 1. c, § 558, it is, 
also, a new prescription of 30 years which begins. — I incline to think, that by French 
and Dutch law, the new prescription is the same as that of the original action. 

[4] Sav. 1. c, p. 322. As to Dutch Law, see Diephuis, IX, § 748. 

[»] The Project of 1820, art. 3627, well expressed this rule: — "Recognition inter- 
rupts prescription, whether such recognition has been expressed in words, or may be 
deduced from acts which give proof of it. {sprekende tladm),** 

[^] The interrupting effect was not attributed, without distinction, to every accidenti^l 
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of interest or of a part of the principal, or the deposit of an 
agreed security; (pledge); were regarded as modes of tacit recog- 
nition. L. § 5 [1]. L. 8. § 4. C. de praescr. XXX. ann. L. 19. 
C. de fid. inst. (4. 21). 

The interruption of prescription, whether caused by a citation 
in justice or a recognition of the debt; was operative [^] only 
between those who were parties ['] to these proceedings; and their 
uniyersal or particular successors. [}] 



n 



it 



declaration, not made with that pnrpose; but only to those which were made by means 
of a legal act. Compare the laws cited and the L. 5. C. de dnob. reis. (8. 40). *^Jd 
certos erediiores delituut agnwerunt, quidam ex debitoribns de7otione)n| snam ostenderunt. 
Say. Syst. V. p. 314. 

[y] '^Si quis eoram, qaibus aliquid debetar, res sibi suppositas »ine violentia tenaerit. 
Sav., 1. c, and Windscheld, g 137, note 4, interpret this text as if the creditor were 
put in possession of the security without the concurrence of the debtor; but this seems 
to me inadmissible. In the first place, the comparison with the converUio and the Utu 
coniestatio would not be accurate. Again, the interruption by such means would not ope- 
rate so far, by itself, that Justinian could have said of it : Hmmo ei iUud proeul dudio 
est" Finally, I do not think, that even the simple possession of the security (pledge), 
without the concurrence of the debtor, and in consequence of some casual act of a third 
party, could be considered as sufficiently constituting the exercise of a right, to allow the 
creditor to remain passive. It seems to me that the Olossa better understood the words 
^sine violentia" — which it thus commented: — '^Cum voluniate delitoris pignu9 ao- 
cepit, quod debitor dedit ei" 

P] TJnterholzner, Verjahr. I. p. 444. 

p] The introduction of a personal action did not interrupt the hypothecary action 
against the third party possessor, but simply against the debtor himself. L. 3, C. de 
ann. exc. In case of correality of creditors or debtors, the interruption effected by or 
against one of them, operated also to the benefit or the detriment of the others." ''Cum 
ex una stirpe unoque fonte, unus effiuxit contractus vel debiti causa ex eadem actione 
apparoit.'* L. 5. C de duob. reis. (8. 40). See art. 2020 Neth. Code. 

[^] There was also said to be interruption, when the violation of the right which was 
the source of the action ceased: — as, for example, when the third party possessor, 
who was, in that character, subject to the action reivindicatio, lost possession, and 
possession passed to another, without succession, properly so called. But, it is with justice 
that Unger (1. c, p. 424), remarks, that there could be no question of interruption when 
the action itself was destroyed. It could happen only that, subsequently, the same real 
right might give rise to a new action of the same nature and same basis, and that the 
latter should be subject to a new prescription. — See also Bekker, Jahrb. des gem, 
Deutbch. K. T. IV, p. 199 el seq. 
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§ 102. D. — TUB EFFECT OF PRESCRIPTION. 

The prescription of the action famished him who was cited in 
justice the means of protecting himself from that action, by op- 
posing a praescriptio or exceptio temporis. (We find, also, tem- 
poralis exceptio, XXX vel XL annoram praescriptio, longissimi 
temporis praescriptio, annalis exceptio). Moreover, it is undisputed 
and indisputable^ that the extinction of the actio in rem did not 
simultaneously destroy the right from which it emanated. Hence 
if the possessor in bad faith, who might repulse the owner 
by means of prescription , lost possession, and this possession pas- 
sed to another person, the owner was still at liberty to maintain 
his right of ownership against the new possessor. L. 8. § 1. G. 
de praescr. XXX ann. (7. 39). ['] But there is controversy as to 
the effects of prescription when it concerns a personal action. 
The question is, whether it completely destroys the obligation 
which serves as the basis of the action, so that there remains 
not even a natural obligation. [^] The answer must, for many 
reasons, be in the negative. 



[}"] Tone licentia sit priori domino earn vindicare." 

[^ Sav. Syst. V. p. 373, states the question in these terms: **Slionld the more pow- 
erful or the weaker effect of the prescription of the action he admitted?** See in Amdts, § 
277, an enumeration of the authors who have discussed this question. It is difficult, hecause : 

I. The classic law recognised only the aciiones iemporales, for which the obser- 
vance of a prescribed time was, generally, a condition of existence fixed in advance, in 
the public interest. The nature of this variation from the prescription is misappre- 
hended by Vangerow, I. § 151, note 4. He discovers here no other distinction than bet- 
ween a suspensive condition and a determining condition; while the real distinction is to 
be found in the objective or subjective character of the deky. It is not, then, surprising, 
that Donellus, Comment. XVI. 8. $ 21, and in his wake more modem authors, have 
recognised the more powerful effect, in the actionet temporaiet, and the feebler effect in 
the others. See amongst others Brinz, Pand. § 47. 

II. Secondly, because the equivocal expression tempore liberatui" which oocuis so 
frequently, admits two explanations. (Sav. 1. c. p. 375 a). 

Windscheld, (Pand. § 112, note 5), demands that the partisans of the ^feebler 
effect" should be required to justify their theory, because (according to his idea), an 
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I. By reason of the analogy with real actions. [■] 



excepiio perpetua which should not destroy the obligation, would be an anomaly ; — but 
it may be answered, that the exception was aimed directly against the action only, (**qaae- 
dam exclusiu, quae opponi actioni — solet," L. 2. pr. D. de exc), and that moreover, 
its power depended, iu each case, on the motives of utility upon which it was founded, 
and upon the greater or less resistance which it was necessary to oppose to the attack, 
in order to repel it. Hence it follows, that there must be a very natural difference be- 
tween the cases where the exception repels the action because it oaght never to have 
been instituted at all, and those where the action is repelled because it ought to have been 
instuted sooner; for in the first case the rejection of the complaint is the legal consequence 
of a blamable and dishonest proceeding, (nunc petendo facit dolose. L. 2, § 5. D. deexc. 
dol. mal.); whilst in the second case it is, perhaps, only the effect of involntary forgetful- 
ness. Furthermore, the argument proves too much; siiice it is this same peremptory excep- 
tion that IS opposed to real actions. It wodld be necessary, in my opinion, to attach 
more importance to such expressions as this: — '^Jus quod jugi silentio extinctum est," 
(L. 4. C. de praescr. XXX ann.) were it not, on the one hand, that these expressions 
find their counterpart in others from which one may deduce entirely antagonistic con- 
sequences; such as: — '^submotio, extinctio actionis, actionem — vivendi non habent 
facultutem ;*' — and, on the other hand, that the texts apply equally the words /vr^ 
suo capti (L. 9. C. de praescr. XXX ann ) to those who have lost a real action ; although 
there no one pretends that the right itself is lost. Sav. 1. c. p. 874. The Dutch Code pre- 
sents the same confusion and the same difficulties: sometimes it speaks of the extinction 
of obligations, sometimes of that of actions. 

[^] This analogy is disputed. The right of obligation, it is asserted, differing from the 
real right, really consists in this : that it permits the exaction of something from a third 
person, whilst the real right confers a control over a thing, quite independently of any 
person. It would then, be contrary to the nature of things, that the loss of the 
real action should entrain the loss of the right; — but on the contrary it is reasona- 
ble that it should thus affect the obligation, which, in its nature, belongs to and is blend- 
ed with the action. (Yangerow, 1. c, Bekker, Jahrb. fur gem. Deutschen B., T. lY. 
p. 413). The logic of this reasoning escapes me. If the law bad sought to subordinate 
every thing to its desire of suppressing, at any price, uncertain situations, its solicitude 
would surely have been first directed towards the right of property, the certainty and 
stability of which interest society in a supreme degree; and this right would not have 
been left intact, for him whose thirty years of inaction had caused him to forfeit his 
right of action against the possessor. L. 8. $ 1. C. 1. If there had been, then, in this 
respect, a distinction to be made between personal and real actions, it is to the latter 
that "the more powerful effect" of prescription should be applied, ( ''ne rerum dominia 
incerta essent"), and '^the feebler effect" to others. But, in the second place, it is by no 
means correct, to say that the obligation always resolves itself into the action. When 
Paul explains, in the L. 3. D. de O. et A., the nature of **obligation*', he has not in 
view solely the right of complaint, but likewise the tie which imposes an obligation upon 
a particular person. (**ut obstringat nobis"). That which constitutes the essence of obli- 
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IL Becanse it follows from this circumstance that the right oj 
pledge soryiyes the prescription of the principal action. L. 3. and 
L. 7. C. de praescr. XXX ann, L. 2. C. de Init. pign. (8. 11). [>] 

in. Because the porpose of prescription is sofSciently attained 
when the action is repelledi and that to go farther woold be in 
excess of this purpose. In fact, for the owner of the right, the 
certainly that his inaction would entail the loss of the means of 
enforcing his right, constitutes, undoubtedly, a sufficiently powerful 



gation in genenl, is solely the subordination of the will of the debtor. It preserves its 
ensteoee sepsntely and independently from the action, even when it is no longer pos- 
sible for the creditor to dte the debtor in justice; and consequently, it is any thing 
hot rational, to assert that the right itself is extingnished, becaose one of the means of 
maintaining it is lost; — even were it its principal means. — Might not, indeed, iden- 
tically the same reasoning be applied to the rei vuuUcaiio as to personal actions? Might 
it not be said, with qoite as much justice : — "the essence of the right of property con- 
sists of the domination that we ha^e over a thing; but this domination becomes impos- 
sible lor A, if B, has possessed the thbg during thirty years. It is natural therefore, 
that A should have lost for ever his right of property, at least as towards B!" 

[^] See the reasoning which has been employed to refute this argument, in Sav. Sysfc. 
V. p. 392. These well foouded observations are by no means refuted by Windscheid, 
$ 112, note 5), who asserts that the right of pledge survived, in every other case where the 
obligation for guarantee of which the pledge had been given, had not obtained satisfiiction. — 
His allegation is inexact in its generality. Savigny. 1. c, shews very plainly, that it is 
true only where the obligation was extinguished by the result of an inevitable accident 
and in a manner contrary to all the rules of equity; and that it could not be extended 
to cases such ai that of prescription, if it were desired to make the total annihilation 
of the right appear conformable to the jus gentium and the equitat, Amdts , L c.« also 
reoognizesy in the survivance of the right of pledge, the strongest proof in favour of ''the 
more feeble effect" of prescription ; but he argues, on the contrary, that the opinion which 
chooses ''the more powerful effect*' finds its justification in the very purpose of prescrip- 
tion, which would in a great measure fail, if our system were admitted. For my part, 
I scarcely see this difficulty ; nor does it appear to me that the Bomans were alarmed 
about it, to this extent. — As feur as modem legishtion is concerned, the destruction of 
the obligation is adopted in Prussia and in Austria. Pr. L. B. p. I. tit. 9. § 501. 502 
511. 664. et p. I. tit. 16. § 877. Code Autr. S 1479. 1499. Sav. Syst. V. p. 406. 
Unger, S 122. note 6. In French Law, opinions differ, despite the art. 1234 G. Nap. See. 
Zachariae, IV. p. 516. note 2. Dalloz. XXXVI. p, 73. In Dutch Law, we have, on 
one side, my honoured colleague Boneval Faure, in his dissertation already cited, p. 25 et 
seq., and Diephuis, IX. 641; and on the adverse side my friend Opzoomer, IL p. 293 
et seq. — with whose opinion I have dedared my concurrence, in the review Themis, 
IX. p. 678 and X. p. 534, et seq. 



29a 

incentive to induce him to exercise that right in dne time. And 
this incentive would; certainly, not be weakened by the hope 
which he might indulge, of some day finding, in a distant future 
and by a fortunate chance, the opportunity of recouping himself 
by means of coippensation ; or again by the hope of seeing his 
debtor urged by a sense of honour to come and pay him, with- 
out compulsion, that which he no longer owes. 

With regard to the liability of exceptions to prescription, — 
in the absence of direct proof in the sources^ — [^] opinions are 
also divided. On the one hand, the rule is adopted : — ''so long 
as the action exists, so long exists the exception;" on the other 
hand the adage: ''quae temporalia sunt ad agendum, perpetua 
sunt ad excipiendum." There is a distinction. It must be seen : — 

I. Whether the circumstance which gives birth to the exception 
creates at the same time the basis of an action. [^] 

II. Or if he who has a right to the exception, has but that one 
and sole means of safety. [3]. 

In this latter case, the lapse of time does not cause the loss 
of the exception. This is not denied. In &ct, a debtor could never 
be accused of negligence, because, not being attacked, he had 
not defended himself! In this case, therefore, there is no doubt 
that the disposition of the L. 5. § 6. D. de d. m. exc. (44. 4) 
must be applied to the exception: "Perpetuo competit, quum 
actor quidem in sua potestate habeat, quando utatur suo jure, is 
autem cum quo agitur, non habeat potestatem quando conveniatur." 

But, even in the case where an exception and an action exist 



[1] Sav. Syst. V. p. 432. Sintenis, I. $ 32. note 39. 

[2] Examples: — The actio emti, to obtain delivery of a thing; and the exeeptio non 
impleti coniractus, to repel the vender who nought to exact payment before delivery; 
the action and exception for annulment of a contract, (L. § 9. pr. D. de Aed. Ed. 21. 1); — 
the action and exception quod metus causa, (L. 9. § 3. D. quod metos causa, 4. 2); 
the condietio sine causa, and the exceptio doU. Sav., 1. c. p. 423. 

[^] A plaintiff in revindication is nonsuited, because he does not furnish sujB&cient proof 
of his right. More than thirty years afterward, he commences afresh the same action. 
The defendant can invoke only the exceptio rei judicatae, — since the judgment had 
indeed repulsed his adversary, but had not recognized any right of ownership in himself. 
Xi. 15. D. de exo. rei jod. (44. 2. 
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simaltaneonsly, tending to the same end^ the fate of one can in 
no way influence the result of the other. In fEtct^ prescription 
does not cause the loss of the right itself, but only of the ac- 
tion; — which refutes the objection of those who pretend that 
the ^imprescriptibility" of the exception causes an extinguished 
right to reyive in another form. It must also be remembered, 
that, in the hypothesis under consideration, nothing disturbs the 
possessor of the exception in the exercise of his right, and that 
his position is, in fact, as satisfactory as possible. Under such 
circumstances, would it not be unreasonable to insist, that, under 
pain of finding himself eventually deprived of all protection, he 
must institute a suit, — perhaps a long and expensive one, — 
against a person, who, far from provoking him thereto, maintains 
a completely passive attitude, and does not shew the slightest 
inclination to disturb the placid security of his repose? On the 
other hand, to justify the prescription of actions, there exists a 
reason which is wanting in the case of exceptions. It is, that, at 
the end of a certain time, the defendant might no longer be able 
to furnish the proofs of his release, — which might have been 
lost or suppressed. — If therefore the exception were impre- 
scriptible, it would be precisely the person to whom it belonged 
who would have suffered this unfavorable consequence of his di- 
latoriness. — It must, then, as a general rule, be admitted that 
exceptions were imprescriptible; — but it seems necessary to 
except certain special cases, in which prescription of the action 
tended not only to fix a condition of facts under one of its aspects, 
but also to decide the parties to submit to the judge, and to assure, 
without delay, the entire legal position, under pain of losing, 
for ever, the faculty of causing it to be judicially investigated. [»J 



[1] Keller, $ 92, includes in tliia category tbe querela inofflciosi, the greater part of 
the actiones praetoriae annales, and the aetiones aediUiiae. In our Dutch Law, this 
principle must be applied, not only in case of forfeiture, but also, for example, in the 
case of the art. 1547 tbe Civil Code. Diephuis, VII. § 281, restricts himself to saying, 
as to* this article, '^tAai it might very well he different T In only one case, does our 
Code expressly recognize the princi^ile, '^temporalia ad agendum perpetua ad excipien- 
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It is evident that in such cases the imprescriptibility of the ex- 
ception would be unfavorable to the end desired. 



dam.*' See art. 1490 Datch Code. — The same was trae of the Project of 1820, art. 
3535. As to French Law, authors do not agree. See Zacharia, 1. c, p. 516, and Mar- 
cad^, on the art. 1304 Code Nap. The reasoning of the latter is scarcely plausible, and 
contains, moreover, false notions respecting Roman-Law. It is scarcely necessary to re- 
mark, that in Prnssian and Austrian La>v, both of which give to prescription the power 
of destroying the right itself, exceptions must, inevitably, be extinguished at the same 
moment. See Unger, § 125, note 46. 



SECTION VII. 



Commenoement of judioial disoussion (oontention). 

§ 103. INFLUENCE OF JUDICIAL DISCUSSION (CONTENTION,) UPON THE 
SUBSTANCE OF RIGHTS, [>] AND UPON THE LEGAL RELATIONS 

OF LITIGANT PARTIES. 

The commencement of jadicidl discussion, or contention, creates be- 
tween the litigant parties a new relation which resembles an agree- 
ment, [^] (although an involnntary one), to sabmit their differences to 
the consideration of the judge, and to await, tranquilly and passively, 
his decision. [^] L. 3. § 11. D. de pec. (15. 1). "Nam sicuti stipu- 



[^] See, on this subject, Bachka, die Lehre vom Einfloss des Processes aof das mate- 
rielle Bechtsverhaltniss. 2 vol. 1846, 47. Ihering (Geist des Rom. R. III. 19) very 
jostly says: — '^The preponderance of the suit made itself felt npon the very sub- 
stance of the right, — notably by the effect which it produced npon every portion of 
that right npon which its light fell, — if it is permitted to -nse such an expression. 
In oar day, this infloence is scarcely observed, but it was then very clear. The same 
light of intelligence which was thrown first upen the suit, lighted and warmed all the 
elements, all the aspects, of the right, which were exposed to its rays; and these, in the 
coarse of this development, gained a marked advance over those other portions of the 
right, which (to continue the metaphor) remained in the shade." 

PJ ** Defensor tutoris condemnatus, non auferet privilegium papilli, neqae enim sponte 
cum eo pupillus contraxit." L. 22. D. de tut. et rat. distr., (27. 8). Windschdd (Actio, 
p. 62 et seq.,) has vainly endeavoured to weaken this passage. See Demburg (Krit. 
Zeitschr. II. p. 841), who remarks, very justly, that the whole Roman suit was a se- 
ries of compulsory stipulations (covenants.) 

['] See, especially, Ihering, Geist des R5m. Rechts. I. § 12. 
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latione contrahitur cum filio^ ita judicio contrahi, proinde non 
originem judicii spectandam, sed ipsam judicati velut obligatio- 
nem." By ancient Roman Law, it was the litis contestatio so- 
lemnly perfected [i] (it might be called ^the aflSrmation or declara- 
tion of the contest") which had this effect of extinguishing the 
legal relation previously existing between the parties, [^] and 
replacing it by another, — while preserving intact its substance 
and its purport, (contents.) This negative and destructive power 



[}] By Utis eontestaiio was meant, in general, the act whence it resulted in an tine- 
qoivocal manner, that the parties had not only the will and the intention to commence 
the suit, bat also to pursue it to the end. The form of the declaration and the predse 
moment when it could be said that the contest was affirmed or ayowed, differed at dif- 
ferent epochs of Roman Law. For the period of legis aetiones, see Festus, v^ eotUes* 
tari: — **Contestari est, cum uterque reus dicit testes estote. Contestari litem dicnntur 
duo aut plures adversarii, quod ordinato judicio ntraque pars dicere solet testes estote.*' 
Under the rule of the judicia ordinaria the litis contestatio was regarded as establish- 
ed, when the Praetor, after having provisionally examined the cas^ had given his for- 
mula and sent the parties before the Judge. — Under the Justinian system, it consisted 
in the declaration made by both parties, before the judge, of the actual existence and the 
extent of their disagreement. '^Lis tunc contestata videtnr, cum judex per narrationem 
negotii causam audire coeperit." L. un C. de lit cont. (3. 9). L. 14. § 1. C. de jud. 
(8. 1). ^'Cum lis fuerit contestata post narrationem propositam et contradictionem objec- 
tam." Keller, Lit. contest. § 1—6. Civ. Proc. s. 59. Kierulff, p. 265. Sav. Syst. VI. 
§ 256 et s. Arndts, § 113. 

[^J Gaj. III. 180. '*Tollitur adhuc obligatio litis contestatione — nam tunc obligatio 
quidem principalis dissolvitur, incipit autem teneri reus litis contestatione." Fragm. Vat. 
{ 263. ""Inchoatis litibus actiones novavit." L. 11. § 1. D. de Nov. (46. 2). ^'Pit 
autem delegatio vel per stipulationem vel per litis contestationem.*' There is still contro- 
versy as to whether the Utit contestatio constituted a veritable novation. This dispute 
seems to me tolerably idle, inasmuch as two points are incontestable: I. That the same 
thing can be considered in justice but once: ^'bis de eadem re ne sit actio*'; — Gains 
IV. 106. 121. 131. Bekker, Process Consumt. § 24, and seq.; — and II. That neither 
the novation which was called ^'necessary," {novatio necessaria), nor the consumption of 
the primitive right, could ever damage the position of the plaintiff; so that the diffe- 
rence between this species of novation and a voluntary novation was well known. L. 29. 
]). de Nov. (46. 2). L. 86. L. 87. D. de R. J. **Non solet deterior conditio fieri eorum 
que litem contestati sunt: sed plernmque melior." L. 8. D. de comp. (I9. 2). L. 50. § 2. D. 
de pec. (15. 1). L. 8. § 3. D. de fidejuss. (46. 1). Keller (Rom. Civ. Proc. p. 245. note 
708) justly reproaches the adversaries of the novation with being guilty of a petUioprin' 
eipii, in beginning by attributing to novation in general all the character of voluntary 
novation, and in afteward starting from that point to combat the necessary novation." 
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of the litis contestation disappeared in the Justinian legisla- 
tion, [>] although the compilers of the Corpus Juris have not 
obliterated all traces of it. But, independently of this negative 
power, the commencement of the judicial contention produced 
other effects, of a positive nature, which were in no way modified 
by the radical change introduced into the procedure. There pas- 
ses, necessarily, between the commencement and the end of every 
suit, a longer or shorter period, during which changes and modi- 
fications may occur, either in the reciprocal relations of the par- 
ties or with reference to the object of litigation ; and if no account 
were made of these changes, it might be, that the plaintiff, even 
while gaining his cause, had suffered undeniable damage. The 
necessity of obviating this danger produced, of itself, a recognition 
of the following principle : — In so far as no injustice was done 
to the defendant who had thought himself bound to oppose the 
action because he believed the right to be on his side, the plaintifT 
in whose fiivour the judge had decided should be replaced in the 
same position in which be would have found himself, if the de- 
fendant had acceded to his demand at the outset of the suit. [^] 



[1] Sw, 1. c. p. 25; Wmdflcheid, Actio, p. 66; Unger § 127. The basis of the ex- 
eeptio litis pendeniis was not that one coold not prosecote the same right more than 
once, hot that it could ^ot be done twice simnltaneoosly. 

[«] L. 40. pr. D. de her. pet. (5. 3). L. 17. $ 1. L. 20. D. de R. V. (6. 1). *Nec 
enim snfficit corpus ipsum restitai, sed opns est, ot et caasa rei restitnatur: id est, ot 
onme habeat petitor, quod habituros foret, si eo tempore quo jodiciam accipiebator, 
restitotos illi homo faisset." L. 31 pr. D. de R. C. (12. 1). '*Cam fdndns vel homo 
per condictionem petitns esset, puto, hoc nos jore nti, at post acceptnm judicom, causa 
omnia restitnenda sit, id est omne qnod habitoms esset actor, si litis contestandae tem- 
pore solatns foisset." L. 2. D. de nsnr. (22. 1). '^Vafgo receptom est, at qoamvis in 
personam actum sit, post litem tamen contestatam caosa praestetnr. Cajos opinionia 
ratio redditor, qnoniam quale est, cam petitur, tale dari debet, ac propterea postea cap- 
to0 fractas, partamqae editum restitoi oportet.*' L. 3. $ 1. L. 38. $ 7. D. eod. L. 91. 
{ 7. D. de leg. I. ''Cam homo ex testamento petitns est, causa ejos temporis, quo b's 
contestator, repraesentari debet actori; et sicut partus ancillaram, sicut fructns fando- 
rum interim percepti in hoc judicium dedacuntur, ita quod servo legatoram, vel beredi- 
tatis uomine interim obvenerit, praestandnm est petitori." L. 35. D. de V. S. (50. 16). ''Res- 
titaere is intelligitur, qui simul et causam actori reddit, quam is habituros esset, sista- 
tim judioiiaccepti tempore, res ei reddita fuisset, id est at asucapionis causam et firaetom.*' 
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The application of this principle produced important legal effects. 
In fact, to commence, the condemnation itself was so much the 
more efficient; because it opposed a more energetic resistance to 
the influence of accidents and events, of which the plaintiff might 
otherwise have been the victim; and, secondly, the extent of the 
condemnation was irrevocably fixed and determined. ['] 

Let us now see, as to the matter of the suit, an enumeration 
of the principal legal effects of the litis contestatio, whatever 
might be the formalities which surrounded it. 

I. As the commencement of the judicial contention, it fixed the 
epoch at which it was to be decided whether the action of the 
plaintiff was susceptible of adjudication. — If the right on which 
he founded his action had not come into existence until after 
the litis conteHatiOy [^J then was applied the rule: "Non po- 



[1] Sav., 1. c, § 256. 260 et s. Unger, $ 127. Vangeraw, I. § 160. 

[2] If the qaestion was not of the right itself, but of some qualification in the person 
of the defendant, indispensable to his susceptibility of being condemned, it was not the 
moment of the litis contestatio, but only that of the condemnation, which was taken into 
consideration. L. 27. § 1. D. de R. V. (6. 1). L. 7. § 4. L. 8. D. ad exhib. (10. 4). 
L. 18, § 1. D. de her. pet. (5. 3). L. 1. $ 21. D. dep. (16. 3). L. 9. § 5. D.depign. 
act. (13. 7). L. 7. § 15. D. quib. ex. caus. in poss. (42. 4). Under the rule of theordo 
jadiciorum privatorom, it might be said that the moment of the litis contestatio served 
only to determine what constituted the coi^ents of the inteniiOy and that for all else, it 
was the date of the judgment that had to be regarded. It is to this that the L. 30. D. 
de pec. (15. 1). lefers.; a passage well-known, but the key to which was not found un- 
til our own times: — "Quacsitum est, an teneat actio de peculio, etiam si nihil sit .in 
peculio cum ageretur, si modo sit rei judicatae tempore. Proculus et Pegasus nihilominus 
teneri ainnt, iniendUur enim recte etiam si nihil sit in peculio." Keller, lit. cont., p. 192, 
193, 423; Sav. VI. p. 77. Windscheid, § 128, note 5. Unger, § 131, note 1, who 
believes that, in modern law, one must always be guided by the rei judicandae tempns, 
instead of the lilis contestatio. See, also Wachter, $ 71, note 84; and Schmid, Archiv. 
fiir Civ. Prax. XXX, p. 200. According to the testimony of the latter, the practice in 
Germany is that the judgment is rendered in favour of the plaintiff, when the condition 
on which his right depends is realised only during the progress of the suit. In my 
opinion, this is a mere question of procedure ; — viz. until what stage of the suit the plain- 
tiff is allowed to introduce new evidence, (means of proof.) For example, art. 5, n^. 3, 
of the Dutch Code of Procedure, requires, indeed, that the citation shall dedare the object 
and the grounds of the demand; — but this is not to say that it ia forbidden, after the 
citation, to invoke subsequent facts, to establish the right which is claimed. If, for ex- 
ample, 1 declare, expressly, in the citation, that a deceased person has made me a con- 

I. 20 
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test yideri in jndicinm venisse, id quod post acceptam jndiciam 
accidisset." L. 23. D. de jud. (5. 1). L. 35. D. eod. L. 7. § 
7. D. ad exhib. (10. 4). 

II. The commencement of the judicial contest [■] interrupted 
prescription, — whether that of the actiones temper ales or of 
the longi temporis praescriptio ; but did not interrupt the usu- 
capio; [^] yet the latter became useless to the possessor, because 
the plaintiff, gaining his suit, was rephiced in the position in 
which he would have been, if the thing had been restored to 
him upon his first demand. (Causa restiiuitur), 

III. Actions not transmissible to heirs, by reason of tbeir spe- 
cial nature, became inheritable by means of the contractual or 
quasi contractual obligation created by the litis contestatio, [^] 



ditional beqnest, and althoogh I may, in fact have began the action before mj right 
accroed, the art. 5, above named, ofters no obstacle thereto, any more than does art. 
134 of the same code, — by the terms of which it is forbidden to change or to aag- 
ment the object of the demand: for he who avails himself of a circnmstance which has 
subsequently caused him to acquire the right, neither changes nor augments that object. 
But, (it may be said) in this way he substitutes a well founded daim for one which had 
no foundation. The answer is that this objection is but a begging of the question; — 
because the question whether a demand has or has not a foundation, depends precisely 
upon this: — what is required in order to commence the action? These observations 
apply to the article of Professor Gratama; — Nienwe bijdragen voor Rechtsgeleerdheid, 
T. I. p. 60. 

[^] Anciently, it was the UUs eowteitatio which constituted this commencement; — 
subsequently, it was the signification of the demand to the defendant. L. 7. pr. et $ 5. 
C. de praescr. XXX ann. *Interru2)tio per conventionem introducta.** L. 3. C. de ann. 
exc. Sav. Syst. V. S S^^- 

[3] L. 2. 5 21. D. pro emt. (41. 4). **Non interpellari usucapionem meam litis con- 
testatione." L. 17. $ 1. L. 18. D. de R. V. L. 8. § 4. D. si serv. vind. (8. 5). There 
is dispute, whether the Justinian Law followed the rule of usucaption or of prescription. 
See, on one side, Sav. Syst. VI. p. 58; and Vangerow, I. § 160. obs. 2; and to the 
contrary, Windscheid, § 180, note 7. The latter has in his favour the L. 2. C. de aun. 
exc. (7. 40), from which Savigny seeks to escape, by great snbtility of reasoning. In 
modem legislation, the Prussian Law still maintains the difference between acquisitive and 
extinctive prescription. P. I. Tit. 9. § 551, 603; and Koch, ad. h. 1. It is otherwise 
with the Code Nap, ar. 2244. In our (Dutch) law, an extra judicial demand suffices to 
interrupt prescription. Vide supra, p. 

[8] Sav. Syst. VI. § 267 et S 262. For our (Dutch) law, see arts. 312, 813, 1729 
Civ. Cod. and arts. 316, 317 957, Code Nap. 
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^Sciendum est ex omnibus cansis lites contestatas, et in heredem 
similesque personas transire/' L. 58. D. de 0. et A. (44. 7). L. 
29. D de Nov. (46 2). L. 87 D. de R. J. "Denique post litem 
contestatam heredi qnoque prospiceretur et heres tenetnr ex om- 
nibus causis" L. 139. pr. D. eod. 

IV. From the moment of the litis contestation not only the 
defendant in bad faith was regarded as in fault, for retaining 
possession of the property of another despite his consciousness of 
wrong, but even the possessor in good faith, directly the claim 
against him was made, was bound to consider, that his persuasion 
of his own right might be erroneous , and that he could no longer 
regard the thing demanded as incontestably his own. Consequent- 
ly, he could no longer alienate or neglect it, save at his own pro- 
per risk and peril. This idea ['] was expressed by the Roman 
jurists in the following adage: which has been often abused: 
^Post litem contestatam omnes incipiunt malae fidei possessores 
esse, quin immo post controversiam motam". [^] L. 25. § 7. D. 



[}"] It is only in this sense, that every defendant became a possessor in bad faith. 
Moreover, if he remained convinced of his right, even after the contest had begnn, it 
woald have been unreasonable to require that he shonld abandon a right which be be- 
lieved to be his, nnder pain of being reponsible for every sort of accident. ^'Non debet 
possessor ant mortalitatem praestare ant propter metnm hiyas pericnli temere indefeniam 
jos soum relinqaere " L. 40. pr. D. de her. pet. L. 16. L. 37. D. de R. V. L. 10. C. 
de acq. poss. (7. 32). Kierulff, p. 277, note Sav. 1. c. p. 96. Windscheid, $ 124, obs. 
5; Amdts, $ 113, 6. In generalizing the decisions of the Roman jurists, modem legis- 
lators have come to regard possessors, from the very outset of the suit, as no better than 
robbers; — although they have, here and there, sought to attenuate the consequences of 
this rigorous view. Aus. Code, $ 38. As to Prussian Law. See Sav., 1. c, p. 96. In this 
respect the Dutch legislator has, also, gone much too far. See art. 688, Civ. Code, com- 
pared with art. 634, n<*. 3 — Opzoomer, who censures this rigour, invokes, (very justly) 
the authority of Doneau. He might, also, have cited one more ancient : — viz. the Glossa 
upon L. 25, § 7. D. de her. ped. "Quod possessor hereditatis, facta controversia, per 
omnia habetnr m. f. possessor, nisi quod ad fatalitatem" and upon L. 20. § 11. D. eod 
ad verba: ^'ubi scit, incipit m. f. esse possessor," et hoc est verum quoad fructus, non 
quoad fatalitatem." The Dutch Project of 1820 adopted this same psendo Roman system. 

['] '^Post controversiam moiamP In this text, it is not from the moment of the lUu 
eontestatio, but much earlier, that the defendant began to be regarded as a possessor 
mala fide. Did this anticipation of the moment when this change took place, apply ex- 
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de her pet. (5. 3). L. 20. § 6 et § 11. L. 31. § 3. D. eod 
^Tnnc enim, quia quasi snam rem neglexit, nuUi qnerelae sab 
jectns est ante petitara hereditatem, postea vero et ipse praedo 
est." L. 2. C. de fruct (7 51). L. 21 et L. 36. § 1 D de R. 
V. (6. 1). But the defendant in bad faith is, moreover, respon- 
sible for loss or damage arising from accident, in all cases where 
the same accident wonld not have befallen the property, if in the 
hands of the plaintiff; — or if the latter would have sold it, had 
it been restored in time. [^] L. 20. § 21. L. 40, pr. D. de her. 
pet. (5 3). L. 14. § 11. D. quod met. causa (4. 2). L. 12. § 4. 
D. ad exhib. (10, 4). L. 12. § 3. L. 14. § 1. D, dep. (16. 3). 
As to personal actions, the debtor was responsible for all fault, 
from the moment of the litis conte^tatio, even when the nature 
of the obligation had, previously, made him responsible only for 
the culpa lata. But he was not responsible for accident. [^] The 



clasively to the petition of hereditary right? According to Savigny, 1. c, p. 94, No. — 
According to Windscheid, § 126, note 5, Tes. — The opinion of Savigny appears to me 
to he correct. In fact, Ulpiau hases his conclusions solely on the words: '^scire ad se 
non pertinere,^^ contained in the senatns consultnm. There wonld, mereover, he nothing 
surprising if, in this respect, as in many others the petitio heriditatis had heen made the 
object of more rigorous dispositions than the actiones speciales in rem. In support of 
his opinion, Windscheid erroneously cites § 2, I. de off. jnd. V'": ^post inchoaiam pe- 
tiiionem*^ These words are simply synonymous with ^litis eontestatio ;" — as, is shown 
by the paraphrase of Theophilns: ^fifza yaQ TrgoxdraQ^tv.^* 

[1] Windscheid, $ 124, note 9. Heidelb. Krit. Zeitschr. Ill, p. 261—263. Modem 
legislation adopts a more practical system, by taking account of only the first of these 
circumstances. Tr. L. R. P. I., Tit. 7. § 241. Aust. Code, $ 338; Neth. Code, art. 
634, n^ 8. 

[2] Founding upon the L. 82. § I. D. de V. O. (45. 1). — "Et hie moram videtnr 
fecisse, qui litigare maluit, qnam restituere,*' the dominant opinion was, formerly, that 
every judicial summons constitued per se the creation of a mora, or culpable delay; — 
but the Glossa should have served to prevent this error; for it thus interpreted the word 
"litigare," in the L. 40. pr. D. de her. pet,: — ^^unjust, alias secus." Compare, also, 
L. 21. L. 22. L. 24. pr. D. de usuris, (22. 1). The Aust. Code § 1334, to consider 
only its words, seems, also to regard every summons as establishing a culpable delay. 
See, however, Unger, $ 128, note 39. As to French and Dutch Law, See the dis- 
sertation of V.f. Knottenbelt "Over de mora van den schuldenaar," (Of the arrearage 
of the debtor). Leiden, 1864, p. 6. The author of that treatise has not sufficiently 
remarked that the French and Dutch legislators have intended to adopt, — both as to 
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reason was, that the arrear {mora) presumed a delay which was 
legally condemnable; whereas the debtor, though he were con- 
demned in the end, might have had substantial reasons for dis- 
puting a demand which he considered unfounded. L, 63. D. 
de B. J. (50; 17). ^^Qui sine dolo malo ad judicium provocat, non 
videtur moram facere." 

V. If the action was brought against a possessor, as such, he 
was required to account, from the moment of the litis conies- 
tatio, for all that was produced by the property and every thing 
that was added to it; — especially fruits^ natural and civil; but 
as to the extent of this obligation, a distinction was made: — 
fruits already present, were required to be restored by every pos- 
sessor; — for those no longer existing, the possessor mala fide 
was bound to account, if the plaintiff might have profited by them^ 
either by consuming or selling them, if the claim had not been 
resisted; but, on the contrary, the bona fide possessor had to 
account, only in case he had alienated them by Iraud or fault. 
As to neglected fruits, (percipiendi), the possessor in bad faith 
had to account for them, if the plaintiff could have taken them; 
the possessor in good faith, if he might have taken them him- 
self. [«] L. 2. I. de off. jnd. (4. 17). L. 17. § 1. L. 20. L, 62. 
§ 1. D. de R. V. (6. 1). L. 9. § 6. D. ad exhib. (10. 4).L.39. 
§ 1. D. de leg. I. (30). L. 4. C. unde vi (8. 4). L. 12. pr. D. 
quod met. causa (4. 2). L. 1. § 41. D. de vi (43. 16). 

Finally, when the debt was in money in genere, [2] whether 
in personal actions, or in the petitio hereditatis, the defendant 



the mora and as to bad faith, — the ideas which passed, at the time of the framing 
of the codes, for those of the Roman jurists. Art. 588, 630, 1273, 1274, 1480, Dutch 
Code. See Pothier, — "Traits des obligations, Part. I. Chap. 2, nO. 133—144. — We 
can but say: '^Lea: dura, sed if a scripta." 

[1] Say. Syst. VI. p. 113, is wrong to deny this distinction. When the possessor was 
uf bad faith, the plaintiff was entitled to be completely indemnified. See Vangerow, I. 
§ 333; Unger. I. $ 36, note 27; Windscheid, § 124, note 6. 

[^] Not in specie. In that case, the defendant could not, during the suit, place the 
money, but at his peril. It follows that he was not liable for interest. — 



310 

was bound to pay interest only from the time of the litis conies- 
tatio, provided that he was not previously in fault. [»] 

VI. It might happen^ that a real action was instituted against 
a person as possessor, who really did not possess the thing. If, never* 
theless, that person wilfully accepted the suit, he was, from the mo- 
ment of the litis contestatio, treated as if actually in possession ; 
and it was as possessor (if at all) that he would be eventually 
condemned. [^] L. 13. § 13. D. de her. pet. (5. 2). ''Omnem qui 
se offert petitioni quasi possidentem teneri." L. 45. D. eod. L. 
25. D. de R. V. (6. 1). "Ceterum ante judicium acceptum non 
decipit actorem qui se negat possidere, cum vere non possideret; 
nee videtur se liti obtulisse qui discessit.'' 

VII. In the case where an alternative obligation gave a choice 
among several different things, the litis contestatio deprived the 
party to whom the choice was given, of the faculty of withdraw- 
ing from a choice which he had made. L. 112, pr. D. de V. O. 
(45. 1). ^Donec judicium dictet, mutandi potestatem habebit" If 
several persons had to choose between a thing and its value, the 
litis contestatio established by one of them settled irrevocably the 
fate of the obligation. L. 33. D. de leg. I. (30). If there were 
several joint creditors, the litis contestatio, established by one 



[«] L. 20. § 11. D. L. 51. § 1. D. de her. pet. (5. 3). L. 1. § 1. C. eod. (3.31). 
L. 34. D. de osuria (22. 1). '^Usorae vieem fractaum obtinent et merito non debent a 
fructibos separari." Besides, the question, in so far as the condictiones were concerned, 
was already in dispute in the time of the Glossarists. See Hanel, Dissens. dom. $ 56. 
p. 72; Sav. 1. 0. § 268, etc. As to Austrian and Prussian law. See Sav. 1. c, p. 162; 
and Unger, $ 128, note 43. The French and Dutch legislators, have not been consistent 
with themselves. If an extra judicial demand suffices to put the debtor in default, it is 
difficult to understand why interest does not accrue from the moment of such demand! 
Art. 1153, Code Nap.; Art. 1286, Datch Code. It may be supposed that the ancient 
prejudice against interest (usury) was not without influence upon these enactenents. 

[2] Similar provisions exist in Prussian Law, P. I. Tit. 15. §§ 12. 14; in the Aus- 
trian Code, § 377; and in the Dutch Project of 1820, art. 993; — not in the Dutch 
and French Codes. See, moreover, Vangerow, I. § 332, obs. 3. Windscheid, § 125, 
note 1, says that there is here no modification of the legal relations already existing 
between the parties, but that new relations are created. He forgets that the litis con- 
testatio changed the relations, in this sense that a condemDation, from being impos- 
sible, became possible, as against him qui non diicessit. 
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of them; bound the debtor towards him, in such a manner that 
he conld not liberate himself by paying to another of them. [^] 
L. 16, D. de duob. reis (4. § 2). L. 57. § 1. D. de sol. (46.3). 

VIII. After the litis contestation the thing which was the object 
of an action concerning the right of ownership, or of an action 
for partition, conld neither be alienated nor pledged. The same 
with a litigioas action. Any alienation, effected in disregard of this 
prohibition, was nnll. [^] The defendant had nothing to do with 
the new purchaser, and the plaintiff could require that the thing 
alienated should be restored to his original adversary. This rule 
did not, however, extend to alienations, legally necessaiy, nor 
to certain alienations specially excepted. Gaj. IV. 117^. Fragm. 
de jur. Fisc. § 8. L. 25. § 6. D. fam. ere. (10. 2). L. 1. C. 
comm. div. (3. 37). L. 3. C. de comm. rer. alien. (4. 52). L. 2, 
3, 4. C. de litig. (8. 37). Nov. 112. Cap. 1. 

IX. It was, again, the moment of the litis contestatio which 
formed the basis of certain calculations and valuations. For ex- 
ample, the question to what point a person might be said to have 
enriched himself, (locupletior (actus) by such or such an act. It 
was so, again, in actions stricti juris, [^] for fixing the price 



[1] Vangerow, III. § 569; 2. Say. Obi. I. p. 392. Here, the rule was applicable: 
Finem dandi alteri fore quoad judicium acciperetur et ideo occupantis fore actionem." 
L. 9. pr. D. de V. O. (45. 1). The same principle is adopted in the French and Dutch 
codes. — Art. 1198, Code Nap. — "The debtor has the choice of paying one or ano- 
ther of the joint creditors so long as he has not been restricted by proceedings on the 
part of one of them." Art. 1215, Neth. Code. For the case of several joint debtors. 
See p. 244, note 1. 

P] L. I. § 2. D. quae res pign., (20. 3). L. 27. § 1. D. ad Sctum Vellej. (16. 1).— 
As to the history of this prohibition, see Zimmermann, Arch, f&r Civ. Frax. XXXV, 
p. 431 et seq. Vangerow, I. $ 163, n^. 5. In Prussian Law, P. I. Tit. II. § 383, the 
cession of a thing in litigation is formally authorised. The Austrian Code has also sup- 
pressed the prohibition. Unger, §128, note 24. The Code Nap., arts. 1699, 1702, main- 
tains the Lex Anastasiana. In Dutch Law, certain persons connected with or attached to 
the judicial class are deprived of the faculty of acquiring rights and actions as to which 
a suit is pending before the tribunal in which they exercise their functions. Art. 1504, 
Dutch Code. Art. 1597, Code Nap. 

[^] Sue Sav. Syst. VI, 205; — who calls attention to the difference between the 
formula of the Lex Aquilia : '^qaanti ea res fuit" and that of the actiones bonae fidei : 
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of a thing in litigation; provided that the time for the falfilment 
of the obligation bad not been fixed, or that the debtor was not 
already in arrear before the litis contestatio. L. 34. pr. D. de min. 
(4. 4). L. 7. pr. et § 3. D. de don. i. v. et nx. (24. 1). L. 47. pr. 
D. de sol. (46. 3). L. 4. D. de exc. (44. 1). L. 37. pr. D. de 
neg. gest. (3. 5). L. 22. D. de R. C. (12. 1). L. 4. D. de cond. 
trit. (13. 3). L. 3. § 2. D. comm. (13. 6). ^In hac actione, sicat 
in ceteris b. f. judiciis, similiter in litem jurabitnr: et rei jadi- 
candae tempnS; qnanti res sit observatar, qaamvis in stricti, litis 
contestatae tempns spectatnr.'' 

X. Finally, the litis contestatio marked the end of the time, 
within which, if so desired, it was possible to retract a declaration 
made before the jadge. L. 26. § 5. D. de nox. act. (9. 4). [^] 



"quanti ea res erit" Gaiua, IV. 47—60. L. 2. pr. et L. 27. § 5. D. ad Leg. Aq. (9. 
2). As to the L. 3. I), de cond. trit. See Sav. 1. c. p. 216; aud Vangerow, § 160, n**. 
4, obs. 8. — In modern law vtre follow the principle which governed the actions bonae 
fidei; — and consequently it is the moment of the jmlgment which is regarded. 
[1] Say. Syst. VII, p. 82. 



SECTION VIII. 



Of Proof. 

§ 104. OF PROOF IIN GENERAL. [»] 

Those means were called proofs^ which were employed by 
parties, in order to fix the convictions of the judge in reference 
to their rights: — and proving was the act by which a party 
rendered evident, conformably to legal rules, the truth [2] of the 
allegations which he advanced. 



[}'] Proof appertains partly to the civil law, and partly to the forms of procedare. 
It is to procedare that it belongs, to show in what manner, at what moment, and 
with what formalities, the parties may make nse, before the tribunal, of their means of 
proof. But the civil law regulates and determines — who must prove, what is the ob- 
ject of proof, what means of proof are admitted or excluded, and what is the force 
of each. 

[^] By "truth," we must understand, here, that which is accepted as such, according 
to certain legal rules. It may be termed : — lepal truth ; — Veritas juridica, foretuis ; 
formelle Wahrheit; relative certainty. Truth natural or material, — i. e. that which exclu- 
des the possibility of the contrary — is not to be attained in the immense majority 
of cases; and if it were exacted, the judge would too often be compelled to say ^non 
liquet.^* From the fact that '^proof ' can procure only legal certainty, it results that proof 
to the contrary must be regarded as admissible in all cases where it is not expressly 
interdicted. Puchta, Vorles., § 97 j Unger, § 129, note 2. Jordan, Weiskes R. L., II, 
p. 110. — The art. 3313 of the Dutch Project of 1820 is worth citing: — none of 
the means of proof enumerated in art. 3311, has such force that it may not be weaken- 
ed by proof to the contrary.*' The same rule obtains under our (Dutch) present Code, 
although this provision is not reproduced. Opzoomer, (upon art. 1919, n^. 1, Dutch 
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A. Facts alone conld form the object of proof. The examina- 
tion and the application of the law, — written or unwritten, — 
belonged to the Judge ['j Pr. I. de off. jud. (4. 17). "Inprimis 
illud observare debet judex, ne aliter judicet, quam legibus aut 
constitutionibus aut moribus proditum est." L. un. C. ut quae 
desunt adv. (2. 11). ^Non dubitandum est, si quid a litigatoribus 
vel ab his qui negotiis adsistunt, minus fuerit dictum, id supplere 
et proferre quod sciat legibus et juri publico con venire." Hence 
the proverb, curia jus novit. 

But facts were not all, indistinctly, susceptible of proof. They 
were required to be contestable, contested, and relevant. ^Frustra 
probantur, quae probata non relevant." L. 30. D. de prob. (22. 3). 
L. 6. 10, 17, 22. C. eod. (4. 19). 

Those facts were termed incontestable which were universally 
known and recognized; so that he who contradicted them, was 
considered as actuated by mere chicanery. L. 3. § 22. D. de test. 
(22. 5). ^ Alias numerus testium, alias dignitas et auctoritas, alias 
veluti consentiens fama, confirmat rei de qua quaeritur fidem." [*] 

Those facts were considered unconstested which had been ad- 
mitted in judicature, [^] by the parties, or by one of them; and 



Code), neglecting the distinction between legal truth and material truth, mast necessarily 
arrive at different conclusions. — 

\}'] This does not interfere with the ntility of indicating or showing to the judge, laws 
affecting the matter ; especially if there he question of sources with which be cannot rea- 
sonably be expected to be familiar; — as for instance, foreign laws or customs. But 
this exposition of a law, or of a custom, differed completely from the proof of facts, 
which was subject to the rules of procedure and to prescribed formalities. — Sav. Syst. 
I, p. 187. Windscheid, § 133, note 2. Opzoomer, anootatiou upon art. 3 of the Dutch 
Code. — See ante p. 36. 

[=*] See Gensler, Arch, fiir Civ. Prax. I, p. 269, who interprets this passage errone- 
ously, as if general notoriety "alone could become the basis, in fact, of a syllogism in 
support of proof." Moreover, there has been a dispute, since the time of the Glossarists, 
as to the word "confirmare" '^Non quod per se fama non sufficiat, sed respectu assertio- 
nis partis, quam assertionem fama confirmat; ergo per se. Alii dicunt: quando consonat 
naturae ut B. mortuum — sed regulariter non sufflcit famam probare." 

l}"] According to the ordo jud. priv., a confession in jure was equivalent to a judg- 
ment, when it related to a specified simi of money. Execution coull, therefore, issue im- 
mediately. "Confessus pro judicato est, qui quodammodo sna seotentia damnatnr." (L. 1. 
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which were, for that reason, exempt irom being proved. [>] — 
B. Upon whom did the onus of proof devolve ? [^] In general, 



D. de conf. (42. 2). L. 31. 56. D. de R. J. (42. 1). L. 9. C. de cxc. rei jad. (7. 53). 
L. Uu. C. de conf. (7. 53). It was otherwise when the confession was made only in 
judicio; — in which case there remained, always, a point to be decided upon by the 
jadge, who was, nevertheless, bound by the purport of the confession. After the sup- 
pression of the ordo judiciorum, this second role became general. 

\y] Puohta, Pand. § 96. "Thus the judicial confession of a fact places it above the 
sphere of proofs. In order to render it again susceptible of proof, the confession must 
have been iirst combated and annulled." By Prussian Law, a confession is not followed 
by a judgment, properly so called, but by a declaration of the confession, called *^Jgniti' 
ons-Jtesolut" and susceptible of execution. — By Austrian Law, the judge pronounces 
a judgment, which, nevertheless, is not regarded as the decision of a litigation which no 
longer exists, but as a decree preparatory to execution. Sav. Syst. VII, p. 46; Unger, 
§ 27, note 8. — Savigoy, 1. c. p. 41, also regards a coufession, not as a motive which 
determines the jadge to pronounce one way or the other, but rather as a fixing of the 
limits of the suit, — or as an indication of the facts as to which there is no more dis- 
pute, and which, therefore, no longer require the decision of the judge. See Unger, § 127. 
Windscheid, § 133, note 3, and Arndts. § 114. 

The French Code (art. 1856) and the Dutch (art. 1962) consider confession as an or- 
dinary proof. Zachariae, IV, § 749, note 7, criticizes this as contrary to the rules of 
logic. Marcade, in his turn, (on the art. 1354, n°. I), seeks to justify it by the follow- 
ing argument: — ''When I have produced witnesses whose testimony clearly establishes 
my allegation, am I not thenceforward dispensed from proving it otherwise? When I 
produce a document combining all the requisite conditions, and which plainly proves the 
justice of my claims, can the judge ask me for farther proof? Can it be said, as to 
this, that testimony is not proof and that documents are not proof?" But the answer 
is easy. — In the true sense of the word, there can be no litigation, except when the 
parties advance contradictory allegations. From the moment that one of the parties ad- 
mits a point in question, all dispute is impossible, or rather it ceases on the instant, and 
there can no longer be any question of a decision upon a matter in contest, unless that 
designation is given to the judgment which simply states the confession and renders it 
executory. I have recourse to witnesses and to documents, when my right is contested 
and I am forced to prove my pretensions; but after confession there remains nothing 
to be proved; my adversary having, so to speak, pronounced judgment against himself: 
"sua senteutia damnatur." These observations apply also to Opzoomer's remarks upon the 
art. 1960, Dutch Civ. Code. 

p] The result of a suit often depends upon the decision of this question. — "Non 
jus deficit, sed probatio." L. 33. D. de test. tut. (26. 2). Hence the expression "<m«# 
petitoris'* and '^commodum possessoris", $ 4. I. de interd, (5. 15). L. 20. D. de prob. 
(20. 3); and *^possessorem facere'^ the last to signify that a party is dispensed from 
furnishing proof. L. 1. § 6. L. 5. § 10. D. de O. N. N. (39. 1). 
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it might be said: — ^Eacb party mast prove the facts which 
form the basis of the attack against his adversary; — whether 
of his relative denial; or of the independent defence which he 
opposes to the attack. 

It waS; then, the first duty of the plaintiff to prove the facts 
apon which he founded the rights that he asserted. ['] ^Semper 
necessitas probandi incumbit illi qui agit." L. 21. i. f. D. de prob. 
(22. 3). L. 2. 3, 20, 23. D. L. 8. C. eod. It mattered little, 
whether the facts were positive or negative. He who advanced a 
negative, was not the less called upon to prove it, if this nega- 
tion constituted the substance of an independent claim, on which 
he founded his action. [^] But, on the other hand, it sufficed for 
the plaintiff to prove that he had legally acquired the right in 
question, and he was not compelled to show that he had preserved 
it up to that moment. [^] On the contrary, it was for him who 
alleged that a right legally acquired had been subsequently lost, to 
furnish proof of his allegation. (L. 12. L. 25. § 2. D. L. 1. G. 
eod. — It sufficed also, if the plaintiff established particular 
facts, which must necessarily have created his right in the absence 
of circumstances which do not occur in the ordinary course of 



[1] The following picturesque expressions are used by Uuger, $ 129, uote 4: — "The 
plainjbiff seekd to effect a change in the present situation. To this end he must attack his 
adversary; and, to expel him from his position, he must use more force than the latter, 
who seeks only to maintain himself in the enjoyment of the status quo^ 

[^] The maxim was formerly, pretty generally accepted, that he who alleged a negative 
fact was not required to prove it: — "negativa non sunt probanda" — This idea was 
founded upon a mis- interpretation of the L. 2. D. h. t. •* "Ei incumbit probatio qni dicit, 
iion qni negat." The denial of the claim advanced by the opposite party was confoanded 
with the production of a negative fact. Thus, for example, the art. 3308 of the Project 
of 1820 said: — '^He who denies something has nothing to prove." See L. 15. and L. 
25. D. h. t.; L. 10 et 99, § 1. D. de V. O. (45. 1). Unger, § 129, note 20. Wind- 
scheid, § 133, note 4. 

[3] Thus he who claims something as his property, must prove that he has acquired 
it a veto domino; but need not prove that he has retained the ownership until now. 
Thus a creditor proves the creation cf the obligation, but he need not prove that it has 
not ceased to exist. It is otherwise, when the right that is asserted depends in conereto 
upon the duration of certain circumstances ; — for example, that of the life of a certain 
person. Wachter, II, p. 443, 454, note 39. 
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things; — and consequently he was not required to prove either 
the presence in specie of all the ^^n^rafoonditions necessary to 
the validity of legal acts, nor the absence of all exceptional ob- 
stacles which might have prevented his right from accruing. [>] 

If the plaintiff did not succeed in convincing the judge, he was 
necessarily defeated^ (non-suited)^ without the defendant being 
required to produce any proof in support of his denial, ^actore 
non probante, absdlviiur rem.'* [^] If, on the contrary the 
plaintiff had proved his allegations, so far as the law required, 
it then devolved upon the defendant, in his turn, either to prove 
facts which established the extinction of the right (otherwise un- 
disputed) of the plaintiff, or to show the existence, in his own 
person, of an independent right, the effect of which was to de- 
stroy or neutralise that of his adversary. L. 19. D. h. t. "In ex- 
ceptionibus dicendum est, reum partibus actoris fungi oportere 
ipsumque exceptionem velut intentionem implore.'' § 2 et § 3. 1. 1. 
et L. 1. C. eod. 

The rule concerning the onus of proof, as to its object, suffers 
derogation, when, instead of establishing the principal and deci- 
sive fact in the cause, one or other of the parties is permitted 



[}'] Thus thu plaintiff had no need to prove the legal capacity, nor the capacity to 
act, of him with whom he had contracted ; nor was he bound to prove that the volition 
of the latter was in accord with the declaration of it that he had made; nor yet, that 
the thing which was the object of the obligation was in commerce. L. 5. D, de prob.; 
L. 6. C. de cod. (6. 36). Unger, 1. c, pp. 451. 456. We must then censure the Dutch 
legislator, for having imposed npon the creditor the obligation of proving the existence 
of the cause of the engagement which he asserts, when this cause is not indicated in the 
contract. See art. 1372, Dutch Code, and Asser, § 705. A point warmly disputed, is 
whether the burden of proof falls upon the plaintiff or upon the defendant, when the 
latter alleges that the obligation npon which he is sued was contracted only on condition. 
If it is admitted (in accordance with our view) that a condition has no independent exis- 
tence as apart from the obligation, but, on the contrary forms an integral part of it, 
(See supra, p. 149, note 1), it is evident that it is the creditor, who should prove that 
the obligation is unconditional. See, especially, Unger, $ 129, obs. p. 572, et seq. 
v. Scheurl. Die Lehre von den Nebenbes tommungen. p. 51, seq. 

[^ This is the true sense of the words qui dicit and qui negat, L. 23. C. h. t. ** Ac- 
tor, quod adseverat probare se non posse profitendo, reum necessitate monstrandi contra- 
rinm non adstringit, cum per rerum naturam factum negantis probatio nulla sit." L. 10. 
C. de iion num. pec (4. 10). 
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to refer to other facts, from which may be dedaced the truth of 
that which it is songht to prove : — in other terms, when the alle- 
gations of one of the parties are sustained by a legal presamption. 

In snch case, the relative positions, with respect to the onus 
of proof, are not transposed ; — there is a change only as to the 
object of proof. [•] 

Legal presnmptions were of two kinds. The force of some was 
so great that they exclnded all proof to the contrary. (Praesumti- 
ones juris el de jure'^ absolute, irrefutable presumptions.) [*] 
Others, (praesumtiones juris tantum), admitted the adversary to 
prove that, in the particular case and despite appearances, the 
inference deduced from the known fact to the unknown, was not 
justified. (Refutable presumptions). [•'*] 



§ 105. MEANS OF PROOF. 

The Romans had not; on this subject, any theory, properly so 
called. Every thing was left to the discretion of the judge, not 
only in the earlier times, [*] but even at later periods. [^] L. 3. 



[1] Unger, § 130, note 12. This is why the language of the art. 1598 of the Dutch 
Code: — ''legal presamption dispenses with all otAer proof," is more exact than that 
of the art, 1352 of the French Ck)de: — ''legal presumption dispenses with aU proof." 
Diephnis, IX, § 345. The Project of 1820 did not class legal presumption among proofs. 

[^] The Germans say: — "Qaalificirte, anhedingte, nnwiderlegbare Rechtsvermathmi- 
gen" : — legal presumptions, qualified, absolute, which permit no contradiction. Art. 3406, 
Project of 1820: — "absolute legal presumptions" opposed to non-absolute. Example: 
L. 3. $ 11. D. de suis et leg. hered. (38. 16). 

[3] In German: widerlegbare, einfache." (presumptions which may be contradicted; — 
simple presumptions). — Examples: L. 12. D. de stat. horn. (1. 5). L. 6. D. de his 
qui sal vel alieni jur. sunt (1. 6). L. 51. D. de don. i. v. et ux. (24. 1). L. 8. C. de 
apoch. publ. (10. 22). Art. 1430. Cod. Neerl. 

[^] There is an example in Gelliiis Noct. Att. (14. 2). 

[*] Zimmern, Gesch. des Rom. Priv. R. III. p. 401, Keller, Rom. civ. Proc. § 66. 
Bethroann-Hullweg, der Civ. Proc. II. p. 608. 
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§2 D. de test. (22. 5). ^Qnae argum^nta ['] ad qnem modnm 
probandae cniqae rei safficiant, nnllo certo modo satis definiri 
potest. Sient non semper, ita saepe sine pablicis monamentis, 
cnjnsqne rei Veritas deprehenditur ; alias nnmerns testiam; alias 
dignitas et anctoritas; alias veluti consentiens fama confirmat rei 
de qna qnaeritnr, fidem. Hoc ergo solum tibi rescribere possum 
summatim, non utique ad unam probationis speciem cognitionem 
statim alligari debere, sed ' ex sententia animi tui te aestimare 
oportere, quid aut credas ant parum probatum tibi opinaris.'' L. 
79. § 1. D. de jud. (5. 1). **De facto consulentibus non debent 
Praesides consilium impertire, verum jubere eos, prout religio sug- 
gerit sententiam proferre." Naturally, the following presented them- 
selves as the principal means of proof: — Witnesses; — Written 
documents; — Affirmation on oath. [^] 

With respect to witnesses, the judge was at liberty to limit 
the number, [^] and to appreciate the degree of credit to which 
they were entitled. [*] Before being heard. — (which was done, 
if possible, in presence of the parties), — they were bound to 
make oath; [•'] — their depositions were then recorded. Ob- 
jection could be taken to their depositions; — and also as to 
their impartiality. [«] Anciently, the general obligation to give 



[}"] Glossa, ad. h. I., has: ^i e. quae genera probandi vel per testes, et qaales, et 
qnot, vel per instmmenta vel alia argnmenta." 

[3] Grellins, 1. c.: '^Probari apnd me debere pecDniam datam consnetis modis: expen- 
silatione, mensac rationibas, cbirograpbi exhibitione, tabnlaram obsignatione, testinm in- 
tercessione." 

[3] L. 1. D. de test. (22. 5). '^Ne effrenata potestate ad vexandos homines, snperflaa 
multitndo testium protrahator.*' 

[^] From the time of Constantine, the testimony of a single witness, whoever he might 
be, was insufficient. L. 9. § 1. C. eod. (4. 20). The rescript of Adrian, reproduced in 
L. 3. $ 1. D. de test., is marked by a trne knowledge of haman nature. '^Tn magis 
scire potes, qnanta fides habenda sit testibns, qni, t*t cajus dignitatis, et cnjns aestimati- 
onis sint, et qui simpliciter visi sint dicere, utrum unum eundemque meditatum sermo- 
nem attulerint, an ad ea quae interrogaveras, ez tempore verisimilia responderint." In 
certain cases, proof by witnesses was entirely prohibited; — in others it required to be 
corroborated by other proof. L. 1. G. de test, (restit.) L. 2. G. eod. 

[6] L. 9. pr. G. eod. 

[®] Ziromern, 1. c. p. 450. 
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evidence in jadicatnre did not exist. ['] It was introdnced by 
Justinian; bat excepting Infidels, Jews and Pagans, whose tes- 
timony was exclnded either absolutely, or only as affecting be- 
lievers in the true religion: — i. e. the religion recognized by 
the State. [2] 

Documentary proof ^tabulae, instrumenta) was subject to the 
following rules. Original public acts, and those assimilated thereto 
(instrumenta publice confecta) were of greater force, as proof, 
than the verbal testimony of witnesses, or private documents; 
(idioxiiQa)'^ [3] — although the latter also constituted proof, not 
in favour of, but against him who had written or signed them. [*] 
Generally, no proof by witnesses could be received, in opposition 
to written papers of which the writing was not disavowed. [»] 
If the writing was denied, its authenticity had to be proved ac- 
cording to the ordinary rules; and, if needful, by comparison or 
verification of hand- writing. [«] 

Every written paper, intended to be used before the judge, had 



[}] Zeno imposed it upon those who had participated in the preparation of a docn- 
ment, as witnesses, — or who had already deposed. L. 15, C. eod. 

[*] L. 16. C. eod. L. 21. C. de haeret. (1. 5). '^luter se aatem haereticis, vel Ja- 
daeis, nbi litigandam ezistimaverint, concedimas foedas permixtam et dignos Utigatoribus 
etiam testes introdacere." The capacity of testifying in jadicatore was also forfeited by 
conviction of certain crim^. L. 14. L. 15. D. de test. See, also, on proof by witnes- 
ses, Bethmann-Hollweg, Gerichtsverf. nnd Proc. p. 266. 

[*] L. 11. C. qui pot. in pign. (8. 18). L. 10. D. de prob. (22. 3). "Census et mo- 
nnmenta pnblica potiora testibns esse senatns censnit." L. 2. D. de fid. instr. (22. 4). 
No. 119. Cap. 3. 

[^] L. 5. 6. C. de proc. It. 7. C. eod. '^Exemplo perniciosnm est, ut ei scriptnrae 
credatur, qna iinnsqnisqne sibi adnotatione propria debitorem constitnit. Unde neqae fis- 
cum, neque alinm qnemlibet ex suis sabnotationibas debiti probationem praebere posse 
oportet." L. 26 $ 2. D. dep. (16. 3). 

[s] § 12. I. de innt. stip. (3. 20). L. 14. C. de contr. et comm. stip. (8. 38). Pan). 
v. 15. 4. ''Testes cum de fide tabnlarnm nihil dicitnr, ad versus scriptnram interrogari non 
possnnt." It is in error that Hnschke rejects these words as doubtful. Jnrisprud. Ante- 
just, p. 482. 

[6J L. 24 C. ad leg. Corn, de fals (9. 22). Nov. 18, Cap. 8. Nov. 73, Cap. 7. Nov. 
49, Cap. 2. L. 20. C. de fid. instr. (4. 21). 
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to be communicated (at least by copy) from the time of the 
Editio actionis. ['] If the matter were the demand of a sum of 
money, the defendant might require the plaintiff [^] to prodnce 
his books or his acconnts, (rationes L. 5, 6, C. de edendo, (2. 
1 ;) ) — and both might, nnder certain conditions, demand in- 
spection of public acts; [^] — and sometimes might require the 
production of papers in third hands. L. 2^. C. de fid. instr. (res- 
titute). [4] 

The oath, — that is a solemn declaration, made by each per- 
son according to his religious convictions, [^] — was also available 
to esteblish the allegations of parties, whether as to a fact, a 
condition of things, or a legal relation. [®] 

An oath, when it was not purely and simply an assurance or 
promise for the future, (jusjur. assertormm), was sometimes de- 
cisive, sometimes corroborative. 



[}] L. 1. § 3. D. de ed. (2. 13). '^Edenda snnt omnia quae qnis apad jadicem editn- 
rns est: non tamen ut et iostrumenta, qnibns qnis nsnras son est, compellatur edere." 

[S] The converse is not trae: '^Qnando non oportet originem petitionis ex instrnmen- 
tis ejns qni convenitor fhndari." L. 8. C. de ed. (2. 1). 

[8] L. 2. C. eod. 

[*] Zimmern, 1. e., p. 451. As to the obligation of the argentarii and the nnmmn 
larii to produce their books. See L. 4. L. 6. L. 9. $ 2. L. 10. $ 1. D. de ed. (2. 13). 

[*] L. 5. $ 1. et § 3. D. de jnrejur. (12. 2). "Jarejarando quod propria superstitione 
jnratnm est, standnm rescripsit." But they did not admit a '^jusjnrandnm improbatae 
pnblice religionis." 1. cit. 

p] L. 9. $ 7. L. 11. pr. et $ 1. D. eod. "Rem snam esse," — "rem petitoris non 
esse.*' L. 3. § 2. L. 18. pr. et $ 2. L. 30. § 4. D. eod. "In potestate mea te non esse, 
se libertnm ejns non esse, furtum se non fecisse." In so far as its sole object was not 
the proof of simple facts, the oath liad a certain apparent analogy with the compromise. 
L. 2. D. eod. "Jnsjurandnm speciem habet transactionis majoremque habet anctoritatem , 
qnam res judicata." L. 31. L. 35. j 1. 1). eod. "Sive pro pacio convento, sive pro so- 
Intione, sive pro jndicio — jnsjurandnm cedit." A party declared, in advance, that, in- 
stead of requiring other proof, he would rely upon the solemn declaration of the adverse 
parly, and would accept his afBrmation on oath, whatever its purport, as the formal ex- 
pression of the truth, (relative truth). Nievertheless, Donean (XXIV, 17. 5), justly ob- 
serves: — "Non dicitur jusjuraudum speciem esse transactionis, sed transactionis speciem 
eontinere, id est : similitudinem et instar transactionis in se habere, quia scilicet consensu 
a lite disceditur in jnrejurando similiter, ut in transactione, et hacten us jusjurandum trans- 
actionis vim habet. — Commodins videatur fortasse juejurandum ad probationes referre. 
I. 21 
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L Tbe decisiye oath (decisarium) was that which a party en- 
joying the free control of his property, [*] tendered to the ad- 
Terse party; and the effect of which was, if made as it was 
tendered ['], to canse the iact which it established to be conside- 
red as a troth (relative, or legal) which conld no longer be con- 
tested On the other hand, he to whom the oath was tendered, 
was obliged either to take it, or to refer it to his adversary. ['] 
If he did neither, he was assumed to have admitted his wrong, 
and he consequently failed in his demand or his exception. [*] 
If he who had authority for the purpose, dispensed from the oath 
the party to whom it was tendered, this dispensation produced the 
same effect as the oath itself. [^] 

II. The supplementary (suppletorium) or corroborative oath 
was that which the judge might impose upon one or other of the 
parties, in cases where proof was not altogether wanting, but 
where, nevertheless, the evidence produced before him was not, 
of itself, sufficient to convince him. [«] L. 31. D. h. t. ^Solent 



Ideo enim vim illam obtinet, qaae ei tribnta est jnre, qaia pro legitima probatione est, 
cam hnjas recnsatio, tarn ejus snsceptio.'* L. 6. § 2. D. de jnr^'ar. ''Dato jurejurando 
Don aliad qaaeritar, qaam an jaratnm sit, remissa qaaestione an debeator, qoasi satis pro- 
batom lit jurejorando." In modern law, the oath is permitted as to facts only, and is 
merely a means of proof. Sav. Syst. VII. p. 49, 86. Opzoomer, snr I'art. 1967, al. 1. 
da Code N^erl. 

[»] L. 9. 8 4. § 5. L. 17. $ 1. L. 34. j 1. L. 35. pr. et § 1. D. de jarej. (12. 2). 

['] L. 6. I 2. laod. L. 3. $ 4. D. h. t. "Jarare aotem oportet, at delatnm est jos- 
jarandom." 

['] L. 84. § 6. D. h. t. ''Ait Praetor, eom a qno josjorandnm petetar, solvere ant 
jarare cogam. Alteram itaqoe eligat reus, aat solvat, aat juret. Si non jurat, solvere co- 
gendiis crit a Praetore." 

[^] L 38. D. h. t. '^Magnifestae tarpitadinis et confession is est nolle nee jurare nee 
jasjiirandam referre." 

[»] L. 6. L. 9. $ 1. L. 32. D. h. t. 

[*] Doneao, (XXIV, 19), considers that the words dubiae causae, like those inopia 
probationum, in L. 3. C. de R. C. (4. I), designate simply the case where, the proofs 
of the opposing parties were balanced. This aathor, as also Heinneccios '^de labricitate 
jari^iirandi suppletorii/' § 15, con^bats, vigoronsly, the doctrine of the Glossarists as to 
tbe temiplena probatio and the supplementary oath attached thereto. I do not consider 
this criticism just. By Roman Law, the sapplementary oath agreed perfectly with the 
sy«tem of the absolute conviction whioh enjoined the judge to pronounce '^Ex animi sui 
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enim saepe jadiceH in dubiis causiSf exacto jure jni^nddy seotin- 
dam earn jadicare, qui jaraverit." This oath could not be re- 
ferred. 

It was also permitted, in certain cases, to determine by means 
of an oath which we may term ^estim^tife/' the limonnt of 
damage that had been caused by an illegal act. (Jusjurandum 
in litem; serment an plaid; Sch&tzungs; Wtlrdigangs-Eid.) This 
oath is met with, in those actiones arbitrariae and bonae fidei, 
which tend to re-establish an anterior situation, (restituere), or 
to compel the production of a thing, in case of fraud or of refusal 
to comply with a judicial decree ad restituendum or ad exhi- 
bendum. [>] In actions stricti juris, this oath could be adminis- 
tered, only when there existed no other means of valuation. [^] 
It was always the judge who tendered it, — and he was at 
liberty, according to circumstances, either to fix, in advance, a 
maximum , to the extent of which the plaintiff's oath should be 
believed, — or to reduce, after the oath, an exaggerated estimate. 
(Taxatione jusjurandum refrenare, opp. in infinitum jurare). [3] 



•ententia;*' — a system afterwards modified, but never replaced by any other. However 
it might be, it is certain that this doctrine, propagated in the common law, has also 
passed into those legislations in which a formal theory of evidence is respected. See Art. 
1867., C. N. art. 1978. B. W. 

p] This oath was, originally, in accord with the principle that every condemnation 
might be resolved into a sam of money. 6a j. IV. 48. Schr6ter, Zeitschrift fiir Civ. R. 
nnd Pr. VII. 11. Sav. Syst V. j 221, and Vangerow, I, $ 171. See also: L. 2. $ 
1. L. 5. pr. and § 8. L. 8. D. de in lit. jar. (12. 8). L. 18. pr. D.dedol. mal. (4.8). 
L. 68. D. de R. V. (6. 1). L. 7. D. si serv. vind. (8. 5). L. 8. $ 2. D. ad exhib. 
(10. 4). L. 16. $ 8. D. de pign. (20. 1). L. 25. $ 1. D. sol. matrim. (24. 8). L. 48. 
§ 1. D. loc. (19. 2). L. 1. $ 26. D. dep. (16. 8). L. 8. $ 2. D. comm. (18. 6). 

[*] L. 5. $ 4. L. 6. D de lit. jar. The same necessary oath is permitted by the 
French C:k>de (art. 1869) and the Dotch (art. 1979). 

[*] The opposition of the phrases quanti res est and guanii actor in litem juraverit 
formerly led jurists to recognize two kinds of oaths in litem, — the one affeetifmii^ the 
other veritatiSt — according as it was question of an action stricti juris or bonae fidei; 
of a fraud or of a faalt. More recent authors have, with reason, rejected the jusjuran- 
dum affectionis. The plain tifl never obtains more than the available value of his property; — 
he obtains only that this value be calculated npon a subjective basis, less impartial than 
if an objective valuation could be had; so that the oath in litem might, in effect, pro- 
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A particular kind of ^estimatiye" oath, was that of a poflsesaor 
vioIoDtly ejected. It was also tendered, in default of other means 
of proofy and limited by the previous fixing of a maximum by 
the judge. This was the oath called ^'jusjurandum Zenonianum.'' 
L. 9. C. unde vi. (8. 4). 



core a profit for the plaintiff and prejudice the defendant. — L. 8. D. de in lit. jor. 
(12. 3). '*Cnm et contamacia pnnienda sit et arhitrio potias domini, rei preHum sta- 
tuendum sit, potestate petitori in litem jnrandi concessa/' L. 2. C. h. t. (5. 58). 
''Sin vero neqne dolus, neqae lata culpa, neque firans heredis convincitur, omissa 
jurisjorandi facultate de veritate cofi^oscit, quae etiam argumentis liquidis investigari po- 
test.*' See Schroter and Vangerow, 1. c. Amdts, § 115, note 3. [*] 

[*] It would seem that Law, as well as History, "repeats itself." — In both Eng- 
land and America we have come back to the point, where not only a plaintiff or a 
defendant may sometimes be allowed to be a witness in his own cause, but where both 
may be compelled to testify on oath. 

THE TRANSLATOR. 



SECTION IX. 



Of the Judgment. 

§ 106. ITS GENERAL EFFECT. 

If even the commencement of the jndicial contest exercises an 
influence npon the relations of the parties , that which is exerci- 
sed by the decision by which the jndge puts an end to the suit 
is far more potent. It is not, however, that, as a rule, the judge 
either creates or destroys rights; — that is not his mission; ['] 
but his decision, (when there exists no legal mode of appeal 
against it), [^] fixes, as certain and irrevocable, for the present 



[}] L. 8. $ 4. D. Si servitus vind. (8. 5). '^Et siqaidem is obtinuerit, qui servitntem 
sibi defendit, son debet ei servitos cedi, sive recte pronantiatum est, qaia habet, sive per- 
peram, quia per sententiam non debet servitus coustitui, sed quae est deelarari." Keller, 
Pand. j 96. — '^In general the mission of the judge is not to confer or to withdraw 
rights, — to create, to overthrow, or to change them; — he should limit himself, 
strictly, to discerning, recognising, proclaiming and protecting rights which exist inde- 
pendently of his intervention ; — and, on the other hand, to throwing back into nothing- 
ness pretensions which falsely usurp the form of rights, and rejecting demands founded 
upon such pretentions." 

[*] This is what happened, when all the means of contention were exhausted, or (til 
delays expired; or again when the losing party had, expressly or tacitly, renounced the 
faculty of appeal. — In all these cases, there was the ret judicata, in a restricted sense. 
The Romans, however, employed this expression, more generally, {res judicata) to desig- 
nate any judicial decision whatever. L. 11. L. 7. pr. D. de transact. (2. 15). *^M post 
rem judicatam transactio valet, si vel appellatio interoesserit vel appellare potueris." To 
indioate a judgment that had acquired the foroe of the res judicata, we &id, in one 
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and the fatnrey the l^al relations which were lately donbted and 
eontested, and the position of which was, conseqaently, unstable. [^] 
Whether he grants the demand and condemns the defendant^ — 
or rejects the pretentions of the plaintiff as unfounded, and dis- 
misses the defendant from the suit, — in neither case can either 
of the parties be again permitted to say, that that which the judge 
has pronounced for law is not conformable to law and to truth. [>] 
This is, no doubt, a rule which may lead, sometimes, to injustice; 
but, in the interest of social order, it must be r^;arded as salu- 
tary, and even indispensaUe. ['] 



angle imUnee, tlie periphrasis: — Senteatia indaUtats. qoM niUo r —edio adeaptari 
potest*" L. 23. $ 1. D. de eond. nd. (12. 6). Sit. Sjst. VI. p, 898. Wiadadbeid. 
S 127, aote 1. 

(}] L. 1. D. de R. J. (42. 1), 'Res jndicata dieitor, qoae faeas eoatrofcnianm 
proBDBtiatkme jndicis aedpH, quod vd absolotMiie, vd ooadcimiatioac oMuigiL'' It is 
there is ao longer any oncertainty, thai eompromise is iaipoasiUe firoai tha ■»• 
that there is the r«r judiemim, L. 23. § 1. D. de eond. iadeh. (12. 6). L. S2. C 
de traasaet (2. 3). "Soper jndfeato frnstra traasigi, non est opinkmis iMstaB." Sea 
art. 2056. C. N. and art 1899 Cod. Neeri. 

[S] 'Bcs jndieaU pro dentate aceipitar.** L. 25. D. de stat hoas. (1. 5), L. 1. f 16. 
L. 2. L. 3. D. de agn. et aL lih. ^25. 3). L. 65. $ 2. D. ad Setus Tr^dL (86, 1). 
L. 12. $ 3. D. de bon. lib. (38. 2). The jodgment ooatains a rdative or forasal ear- 
taiaty; — it establishes a relative or formal right See KieraUT, p. 43 et seq. Sinoe 
Savigny (Syst. VI. p. 271, in the ewtrary sense, the same aoihor, VII, p. 97)» 
it is generally repeated thai tbe aothority of the jodgment reits opon ^mJUtiam ^Irutk^ 
Unger, \ 132, note S, justly criticises this expression. In Ctct, the decision rendered hy 
the jndge is not tmken at true, aHhoogh it may not he eaitformmUe to the troth, haft 
it is eonadered to he tme, heemmte to all appearance it really w ao. The same anther, 
for this reason, censores the Frendi (}ode, for having daased the authority of the rat 
juHctAa among ''l^ presumptions." Art. 1350, 1351, Code Nap. Tie same prorisioBs 
in art 1953, Dutch Code, and ait. 3407 of the project of 1820. 

17] Sav. Syst. VI, p. 260. L. 6. D. de ezc. rei jad. (44. 2). "Singulis controTeniis 
singnlas aetiones, unumqoe judicati finem sufficere, probabili ratione placnit^ ne aliter 
modos litium mnltiplicatns snmmani atqoe inextricahilem faciat iijffffilt^ttfni, f»iy«w^ si 
diversa pronuntiarentur: parere ergo ezceptionem rei jndicatae freqoena est** SaTigay 
(p. 262) proposes, without neeessity, a correction of the dosmg words of this 
Tha subject of the verb, ptttere is jmHemtrnm. (judicati finem). 
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§ 107. OF THB CONDEMNATION OR THK ABSOLUTION 

OF THK DBFKNDANT. 

The condemnation, pronounced by the jndge, farnished to the 
plaintiff a new and independent basis for obtaining the satisfaction 
of his right. He was no longer required to invoke his original 
right or his ordinary capacity; and still less had he, in the fu- 
ture, to tolerate any denial of his pretensions. He was strong in 
the support given him by the possession of a judicial right, thence- 
forth assured, to which the defendant owed submission and obe- 
dience. ['J It might be said, in this sense, that a new right [^] 
was acquired, but a right which, far from having destroyed the 
former one, [s] had, on the contrary, confirmed, fortified and 
guaranteed it, in favour of him who had, at the commencement 
of the suit, asserted it, in the character of plaintiff. 



[}"] The jadgment created an actio judictUi, which, nevertheless, did not lead to a 
new suit which might he prolonged, hut directly to the execution of the judgment. L. 4. 
S 3. L. 41. S 2- ^' ^^' ^' 61- I>* de R* I- (42. 1). The limit for prescription of this 
action differed, also, from that of thelitis contestatio. Sav. Syst. V., p. 824. 

['] '^Obligatio qaae ex causa jndicati descendit." L. 4. $ 7. D. cod. L. 3. § 11. L. 9. 
$ 8. D. de pec. (16. 1). '^Coepit jndicati teueri." 

['] The guarantors of the original obligation remained bound; the stipulated interest 
continued to accrue, without interrnption, until payment of the capital; and the arrear 
{mora) of the debtor was maintained. L. 8. § 8. D. de fidei. (46. 1). L. 3 pr. D. de 
usnris, (22. I) '^Ceterum si antequam ad judicem perveniretnr, in mora heres fuitrcxinde 
frnctuum praestandoram necessitate adstrictus, qua tandem ratione, quoniam et sentcntia 
▼ictus est, legitimi temporis spatio fructibos liberabitur, cum ea temporis intercapedo 
judicato dilationem dare, non luerum adferre debeat P" L. 1 . C. de sent, quae sine quant. 
(7. 46). These are applications of the rule: '^nec deteriorem causam nostram facimns acti- 
ones exercentes sed meliorem.** There is dispute, whether the judgment produced a no- 
vation, properly so called. It has been so assumed, on the authority of Gains, III, 80, 
and the L. 3. C. de usur. rei jnd. (7. 54), verbis: ''novatur jndicati actione prior con- 
ractus." But it is justly that most modern authors have declared against thb opinion, 
(Sav. Syst. VI, $ 258. f, Windscheid, Actio $ 12, Unger, $ 133, note 4), although it 
is incontestable that the original legal relations did undergo some change. It is for this 
reason that the following observationi of Windscheid are very just. ''We have to do, 
here, with a legal relation of a special nature. There may be found, between this and a 
novation, comparisons and resemblances; but it cannot be indaded in the same designa- 
tion, except by the improper and inexact application of tlie term. In a novation, the 
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On the other hand, the judgment in &yoar of the defendant 
created in his behalf the exceptio rei judicatae, to repel the 
action in which this judgment had just been pronounced, — in 
case the plaintiff thought fit to institute the action a second time. 
The question whether such a judgment left in existence a natural 
obligation on the part of a defendant who (despite the decision 
in his favour) was really a debtor, so that the payment which 
he might afterward make, in error, could not be again demanded 
by means of the condictio indebiti^ — this question is one of the 
most doubtful, and therefore one of the most disputed. \y\ 



identity as to the basis, between the new right and the old, is entirely absorbed in the differeooe 
of form ; while in the cose of a judgment the one is maintained without being merged in the 
other." See Salpins Novation p. 139 seqq. Again : ~ By the Justinian law, did the judgment 
consume the original action, so that the plaintiff could, thereafter, avail himself only of 
the actio judicati? Savigny, (Syst. YI. p. 305) teaches the negative; but his opinion is in 
opposition to various texts. L. 5. I. de Exc, (4. 12). L. 3. C. de fruct. et lit. exp. (7. 
51). L. 4. C. depos, "Condemnatione facta iterata actio rei judicalae exceptione repellitnr." 
L. 6. D. de Exc. rei jud. See Wetzell, Syst. des Ord. Civ. Proo. p. 421. notes 14, 15; 
and Bnchka, 1. c, T. II, pp. 33, 212. By Dutch Law, a judgment which condemns 
the defendant does not prevf^nt the primitive actijn from being again instituted. We 
know the exceptio rei judicatae only in its positive effect. The party cited cannot avail 
himself of the thing adjudged generally, but only of the thing adjudged iu his favour. 
This is judiciously observed by Mr. Faber, in the Nederl. Jaarb. T. XI, p. 338; but 
he adds, erroneously, that the defendant might always repel the action, by means of the 
adage: — '^no interest, no action." But, how could he avail himself of this maxim, if 
the plaintiff claimed interest which he had neglected to claim on the previous occasion? 
Every one will admit, however, that such a renewal of the same action is contrary to 
the end which should be attained: that of deciding the right with certainty: — there- 
fore the law should not permit such a proceeding. The Roman Emperors expressed them- 
selves, in this sense, in energetic terms, in the L. 3. C. de fruct. I. ''Post absolntum 
dimissumque judicium, nefas est litem alteram consnrgere ex litis primae materia." — 

[*] Numerous dissertations npon this question have recently appeared. See Yangerow, 
I, § 173, obs. n^. 1. Windscheid, § 129, note 7. The most vigorous defender of the 
natnral obligation is Fein, in the Archiv. fiir Civ. Prax. XXVI, p. 161 et seq. I feel 
bound to concur in his view. In treating this question, sufficient attention has not been 
given to the fact that the exceptio rei judicatae had, originally, in all probability, only 
a negative effect, founded on the principle *^ne de eadem re bis sit actio;'* and that it 
was only little by little, and even in some sense reluctantly, that Roman science and prac- 
tice were led by experience and urged by necessity to recognize the positive domination 
of the res judicata, beyond the limits of the formal action. There is, then, nothing sur- 
prising, — nothing contrary to the uniform conrse of the development of Roman law, — - 
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§ 108. OP THE EXCEPTIO REI JUDICATAE. [*] 

In order that the exceptio rei judicatae shonld produce its 
effect; the concnrrence of the two following conditions was indis- 
pensable. 



in the admission that, in this as in most other cases, only what was rigidly necessary 
was done, — and that it was thought amply sufficient if the debtor was protected against 
a renewal of the same action. The Romans, imbaed with their old republican spirit, had 
not habituated themselves to elevate that which the org^n of the State had declared to 
be law, to the height of a certain and indisputable truth, placed above all chances and 
all possible contingencies, and guaranteed against every species of contestation. (See a very 
important note by Kierulff, p. 43). This is the true point of view. If proof is desired, 
it suffices to remark these feeble expressions : ~ ""probabili rations placuit" and ^parere 
ezceptionem rei judicatae frequens ett" — which are found in the L. 6. D. de exc. 
rei jud. It follows, most convincingly, that the inviolability of the thing adjudged was 
not regarded as the natural consequence of some organic institution of the Roman State, 
but rather as an inevitable sacrifice upon the altar of peace and security. But that which 
seems decisive for our thesis, is the L. 60. D. de cond. indeb: — '^ Licet enim absolntus 
sit, natura tamen — debitor permanet.*' This text, upon which interpretations each more 
far-fetched than the other, have been grafted, admits in fact but one: — i. e. that the 
debtor judicially absolved stil lies under a natural obligation. 
The contrary opinion is based upon the following arguments : — 

I. The principle is invoked, that from the moment of a decision no judge is any 
longer competent to examine, as to its basis, whether such decision is right or wrong. 
This argument is but a begging of the question ; for it is precisely on this point that the 
dbcussion turns. — The question is, most especially, if it be only the action of the 
plaintiff which is for ever barred, or if the same barrier is opposed to evert/ judicial in- 
vestigation of the grounds and the absolute truth of his claim. The L. 56. de R. J. (42* 
1); "Post rem judicatam vel jurejurando decisam, vel confessionem injure factam — nihil 
quaeritur," proves nothing ; first, because it speaks only of a judgment of condemnation ; 
and secondly, because the question, — as is shown by the assimilation, of the res judicata 
to a confession, — is only of its effect upon the suit, to which the judgment puts an end. 

II. There is invoked the analogy of the oath, which, the moment it is pronounced, 
destroys every species of obligation, — even natural obligation. L. 39. 40. 42. pr. D. de 
jurej. (12. 1). L. 43. D. de cond. indeb. But, if it be true that the oath is assimilated, 
in more than one particular, to the res judicata, we still cannot ignore the fact that 
the administering and taking of the oath formed a sort of convention, '^utab omni content 
Hone discedatur,*' (compare the fragments cited), the effect of which, like that of a pac- 
tum de MOM petendoy was to extinguish for ever, by the mutual consent ol the parties, 

he obligation which might have existed. Fein, 1. c. p. 368. 
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I. It was necessary that the new action should present for de- 
cision the same question as had been already determined by the 
first suit 



III. The L. 18. D. qaib. mod. pign. solv. (20. 6), is advanced, as proving that the 
right of pledge (hypotheck), — to maintain which a natural obligation was sufficient, — 
was annulled by a judgment of absolution. It is true that this fact is somewhat em- 
barrassing for our doctrine. To remove the difficulty, it must either be assumed, with 
Demborg, (Pfandrecht, II, p. 686) that the Roman jurists themselves were not agreed 
on thb point , or we must admit the eiplanation of Buchka (Einfluss, II, p. 284) , al- 
though denied by Vangerow, — which assumes that the right of pledge was lost by the 
mere fact that the actio kifpoiheearia^ if it could be instituted after a judgment which 
absolved the debtor, would be a new, though indirect, endeavour, to compel him to pay: — 
which would be in opposition to the decision of the judge. 

Whether any other consequences of the natural obligations remain, as for instance, 
compensation, the possibility of a eonstitutom, or of a guarfutee is doubtful, as no 
consequence ce can be drawn from one of the effects of the natural obligation to another. 
See Sav. Oblig. p. 91, Keller, Jahrb. der Gem. Dents. R. IV ibique Bekker. Schwa- 
nert, Nat. Oblig. p. 863, and p. 448. 

Qmd in modern kw ? It seems absurd, in view of modern principles, to admit that it 
should be permitted to question that which had been proclaimed in eonereto as law, by the 
legal organ of the State; and every one will recognize the utility and the necessity of 
maintaining, in all its rigour, the rule: — ^poii rem judieatam nil quaeritur." Despite 
this, however, I do not find, either in the French or the Dutch Code, any provision 
which forbids that the same claim should be made, repeatedly, the subject of judicial 
contention, with the exception of the case where the same demand is again advanced. The 
French Code, and that which governs us, (Holland), have not even, like the Project 
of 1820, art. 8407, placed the authority of the ret judicata in the category, of absolute 
presumptions, {jurit et de jure). By his silence the legislator has thus compromised a 
very salutary principle, and jurisprndeuce has been diverted into the wrong path. A double 
right is, in fact, thus reserved, even after the judge has decided the dispute! — Dalloz 
yO Chose jugee, Chap. II. See 8. § 1 : — ''The effects of the thing adjudged, an inati- 
tntion of the civil law, leave their full power to natural law ; thus it is held, that the 
obligation of him who has been unjustly declared released, does not cease to exist natu- 
rally. And, for the same reason, if the debtor unjustly discharged by a judgment which 
has acquired the force of the re$ judicata, had afterwards paid his debt, he could bring 
no action for reimbursement." To this French verbiage, let us oppose the language of 
a philosophic jurist, — the German Kierulff. — ** According to the practical principles 
of our time, the ree judicata has an absolute authority. It is the State that speaks, by 
the mouth of the Judge. It suffices to reject a certain ignorant affectation of wiadom, 
which seeks to intrude every where; and which, sheltering itaelf behind the sonorooa 
terms of equity and humanity, tends in &ot to destroy the aaaetity of the thing 
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n. That the suit should be between the same parties as before, 
or their legal representatives. (Objective and Subjective identity). 



ed and to iDaagnrate the reign of arbitrary authority. The reasoners who apeak of a 
right the eristenoe of which would be possible outside of right legally recognized, should 
reflect that a decision pronounced by their small selves, — so insiguifiant in oppo- 
sition to the State, — has nothing abont it worthy to be called *law.*' Individual vo- 
lition cannot constitute law/' By the Austrian Ck>de, a judgment of absolution leaves no 
natural obligation in existence. (Unger § 133, note 122). The Project of 1820, art, 
8427t recognised sound doctrines, which it thus formulated: ''Apart from the execution, 
the force of the thing a^'udged consists in the fact that the decision comprised in the 
judgment is held to be the expression of the law and the truth." This excellent precept 
deserved to be reproduced. 

[*] Originally, the particular nature of this exception consisted in its being founded, 
not upon the eoniemis (or purport) of the anterior judgment concerning the same thing, 
but solely upon the fact of the mere exUtenee of such a judgment. The rule was : — 
''qua de re semel actum erat, de ea postea agi non potest;" — and, following this rule, 
it was not asked how the matter had been adjudged, but if it had been so! This is 
what Keller calls ''the negative function of the exception." Soon, however, eases arose, 
where the plaintiff who had obtained a judgment, but whose right had not received full 
satisfaction, found himself compelled to fall back upon his original claim, which had 
already been the object of a judicial decision. — He was aided, against the exception, 
by means of the "replicatio rei secundum se judicatae." L. 16. § 5. D. de pign (20. 
1). L. 9. $ 1. D. de exc. rei jud. (44, 2). Finally, it was discovered that the authority 
of the judgment might be assailed indirectly; for the plaintiff might renew his original 
attack, by disguising it under the form of a different action. Thus, for example, he who 
bad commenced by instituting a confessory action, but who had been nonsuited in default 
of having established his right of ownership to the property alleged to be dominant, might, 
nevertheless , in a second suit, assert the same right of ownership, by bringing an action in re- 
vindication : — since upon this latter, there had, in fact, been no formal decision pronounced. 
Must the second suit, be, therefore, permitted? "No," it was said ; — "the first judgment had, 
by implication, rejected the claim now sought to be asserted afresh. To reopen that question, 
{eadem quettio) in an indirect manner, was, in reality, to destroy the force of the reiju- 
dieata" In this way, the positive effects of the exeepiio rei judicatae were developed .* — 
that is to say, it was no longer permitted only for the ihinq adjudged, but also for 
the claim rejected. The discovery and the explanation of these two operations of. the 
exeeptio rei Judicatae constitute the brilliant merit of Keller's work upon the litis Con- 
testatio, (Zurich, 1827). Savigny renders him the same homage. It is true, that, more 
recently, the theory of Keller has been combated by Bekker, (Die Process. Consnmtio 
im class. Rom. Recht, Berlin, 1858), who gives to this exception, even in Justinian 
law, only a negative operation; but, independently of considerations suggested by the 
▼try nature of things, it suffices to read (without any preconceived theory) the. title of 
the Ftadeots "Be Sxoepiione rei jndioatae/* and especially the L. 1. 8. 19. 22, and the 
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L. 7. § 4. D. de ezc. rei jad. (44. 2). ''Exceptio rei jndioatae 
obstat; qaoties inter easdem personas eadem qoaestio revocator; 
vel alio genere jadicii/'[jL. 3. D. eod. 

When the question was not the same, the exception conld not 
be advanced , even though there might exist other points of con- 
tact between the two suits. [>] But, from the moment that the 
question was the same, it mattered not that the means invoked 
were different, or that the action was presented under another 
form; [^] and, in the same way, it mattered little whether the 
new action was contrary to the terms of a judgment which re- 
jected an anterior demand, or even to the facts which that 
judgment had recognized as established, and upon which the 
judge had founded his,] decision. [3] L. 5. D. h. t. ^De eadem 



L. 7 $ 4, to be coDvinced that Bekker, (as is said by Windsoheid), ^must content himself 
with the honor of having produced a book|welI written, and containing|exoellent views upon 
more than one point of detail, bat the fundamental idea of which is untenable." See 
Windscheid, Actio, p. ^87 anl Pand., § 130, note 23. Vangerow, I. § 173. Bethmann- 
HoUweg, der Civ. Proc, p. 636. Unger, $ 132, note 25. Kruger, Proc. Consamtion, 
§ 20. Arndts, § 116, obs. 4, 

[^] Similar points of contact existed, when the same thing gave rise to claims for 
several different rights ; such, ^for example, as possession and ownership ; the right of way 
on foot and with horse and carriage over the same property; the rei vindicatio and the 
eondictio. L. 11. $ 6. L. 14. § 3. L. 31. D. h. t. Opzoomer, on art. 1954, Jhitch 
Code, has perfectly demonstrated that the same rule most be observed under this Code, 
although the principle is not therein very clearly enunciated; — which, however, may 
also be said as to the Roman laws themselves! 

[S] L. 7. $ 4. D. h. t. '^Et ideo si hereditate petita singulas res petat, vd singulis 
rebns petitis hereditatem petat, exceptione summovebitur.'* The reason of it is, that the 
two actions raise the some question , — whether the plaintiff has the quality of heir. 
The same principle is discovered, also, in matters of oath and of agreement. L, 28. § 
4. D. de jnrejur. (12. 2). '^Exceptio jurisjurandi, non tantum si ea actione quia ntatnr, 
cigns nomine exegit juqurandum, opponi debet, sed etiam si alia, si modo eadem qoaestio 
in judicium dedncatur." L. 27. § 8. D. de pact. (2. [14). Comp. besides L. 8. L. 11. 
$ 3. D. de exc. rei jud. L. 7. § 1. I), de comp, (16. 2). L. 8. $ 2. D. de neg. gest. 
(3. 5). L. 1. § 4. D. de contr. tut act. (27. 4). 

[^] Certain authors assert that the judgment only determined the rights of the parties, 
and had no material proving power as to facts which the juige|had admitted to be] tnie 
•or to be false. It would thence result, for example, that a plaintiff who had fiuled in 
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re agere videtur, et qui non eadem actione agat, qua ab initio 
agebaty sed etiam si alia experiatnr, de eadem tamen re/' 



an actio furti, because the defendant had not committed a theft, conld, nevertheless, 
institute, afresh , the. eondicHo furtiva. See, among others, Unger, $ 132. notes 16, 17- 
I can, in no manner, accept this view. It is directly contrary to the principle eadem 
quesiio. — I cannot bring myself to understand how the same judge who has absolved 
the defendant in the actio furtiy by reason of his conviction that the latter has not com- 
mitted the theft of which he is accused, could, afterward, od the ground of the same 
alleged theft, adjudge to the plaintiff the condiciio furtiva. Is not this a case for appli- 
cation of the rule, '^ne modus litium multiplicatus, summam atque inezplicabilem faciat 
difflcnltatem maxime si diversa pronuntiarentur?*' Some persons deny the analogy, which 
here appears, between the res judicata and the oath. (L. 13. § 2; L. 28. § 5. D. de 
jurejur. (12. 2.) They say that the latter bears only upon facts. If it affected legal 
relations (so reasons Unger), it would present no obstacle to the founding of a new action, 
upon the same facts, but having a different object. But, first, the words tnderi de toto 
jurasse^ in L. 13. $ 2. D. , sufficiently indicate that every thing depended upon whether 
the offence had been committed, or not. In the second place, moreover, the oath was 
permitted only in reference to a specific claim or demand. The oath of him who said he 
had been robbed, had no other immediate purpose than to decide whether the defendant 
should pay the double or the quadruple; yet it had the effect of preventing any fresh 
suit founded upon the theft, quia videtur de lota jurasse. Why would it not be equally 
true to say, videtur de toto judieatum f Or can it be pretended that the oath, being a 
kind of compromise, put an end to any examination whatever? '^Quasi convenerit ut ab 
omni contentione discedereturP" But it is to be remarked that a compromise itself, 
whatever force might be attributed to it, affected only the dispute to which it had re- 
ference; while the supreme importance attached in the matter of an oath to the iden- 
tity of the fact, appeared from the circumstance that it was no longer available, from the 
moment that the slightest difference was perceived between the two cases. L. 28. $ 5. D. 
de jurejur. — Finally, the L. 30. § 4. D. de eod. also proves that the o&th se Ubertum 
non esse, which certainly affected a legal relation, excluded (equally with the res Judi- 
cata) every ulterior claim founded on the right of patronage. (Compare the L. 8. $ 1. 
D. de in jus voc. (2. 4). Keller is, therefore, right, when he says: — "The effect of 
the thing adjndged is limited, in respect that it was necessary, in order to make it avail- 
able, that the cases should present eandem rem, eandem questionemj i. e. that it pro- 
hibits, every action, or exception, or other proceeding, which contradicts the thesis of 
fact or of law which is the resolt of the previous suit, and the purport of the judg- 
ment." The habitual sagacity of the author of the Dutch Project of 1820 did not fail 
him on this subject. See art. 3427. $ 2." Consequently, it is no more permitted, hence- 
forth, to question the facts and circumstances, as to which the judgment states that they 
have been admitted or proved, or upon which the judge has visibly founded his decision, 
nor to contest the rights which his declaration has attributed to the parties." 
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Finallyy the exception might be adyanced^ when a certain 
point had been decided, not as the principal question, but inci- 
dentally; whether because it formed the basis, or essential condi- 
tion of some other claim, or came within the terms of legitima- 
tion ad causam. [»] L, 7, § § 4, 5. L. 8. L. 11. § § 3, 10. L. 
18 L. 26. § 1. D, h, t. L. 25. § 8. D. fam. ercisc. (10, 2). 



[1] For example, the question of relationship, considered as a neoesstry condition of 
the ohligation to provide aliments, or for the exercise of hereditary rights; a decision 
respecting capital preliminary to one concerning interest; a question of ownership in 
connection with the actio eomnuni dividundo. This matter is, however, also, in dispute. 
See the Glossa ad L. 1. C. de ord. jnd. (3. 8). Oar opinion is that of Savigny Syst. 
VI. p. 429, et seq., and of Windscheid. actio, p. 87, and Pand. $ 130, notes 15 and 
16 ; and of Vangerow, I. $ 173, note 3. The contrary opinion is taught hy Buohka, 
Einf. I, p. 300 et seq., - hy Pfeiffer. Arch- fiir Civ, Prax, XXXVII, p. 261, and 
hy Unger, § 132, who advance the following arguments. I. That it would be illogical 
to concede such an influence upon future proceedings, to questions which have not been 
discussed and settled separately, but only when another question was under discussion. 

II. They invoke the L. 1. G. de ord. jud. (3. 8) L. 3. C. de jud. (3. 1). L. 5. $8. 
9. 18. D. de agn. et al. lib. (25. 3), and L. 10. D. de his qui sui vel al. jur. (1. 6). 

III. That to give to the res Judicata a force so great, is to carry it to a point beyond 
what the litigant parties conld ever have intended. — I answer to the first argument, 
that it is utterly indifferent whether a question is decided by the judge for itself, or with 
reference to another. The only thing to consider, is what he has decided and what he 
was bound to decide. If it be evident that he could not put aside the incidental ques- 
tion, — that he was bound to decide it in order to render his judgment final, precise, 
and complete, — thenceforth the decision that he has pronounced is the immediate and 
necessary result of the investigation which he has made, or of the duty which he had to 
perform as a judge; and thenceforth, also, his decision must exercise its effect in the 
future, no less than the judgment which decided the principal point in litigation. — Ai 
to the second argument, it is founded upon a false interpretation of the passage dted. 
The L. 1. C. de ord. jud. (3. 8). does not say that the judge who would be incompe- 
tent to pronounce upon the incidental question, if that had been the special object of 
the action , could not decide that question irrevocably ; — but, that his decision on that 
point, although only mediate, is not, for that reason, any less necessary and inevitable^ 
since it was upon that point that the hereditary right of the plaintiff depended, — which 
without such decision would have remained in doubt, ''Pertinet enim ad oflBicium jndicis, 
qui de hereditate cognoscit, universam incidentem quaestionem, quae injudieinm deeoeaiwr 
examinare." The L. 3. C. de jud. (3. 1) says: '^Quoties quaestio status, bonorum dis- 
ceptationi concurrit, nihil prohibet, quo magis apud eum quoque, qui alioqnin super caosa 
status cognoscere non possit, disccptatio terminetur." In order to appropriate this dispo- 
sition, our adversaries interpret the words : ^ditceptatio terminetttr,*' which indicate a 
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The objective identity ceased, and thereafter there was no 
room for the exceplio rei judicaiae^ in the following cases: — 
I. If the parport (contents) of the actions was not the same. — 



final jadgment, as if the text were ''disceptatio honorum terminetar." But then the 
phrase would be in violation of all logic. '^Nothing forbids tHe judge who is incompetent 
to decide the question of siatui, to give judgment upon a discussion as to hereditary 
right. The Glossa had, already, given the preferable explanation: — ''Disceptatio scil. 
utraque bonorum et etiam statue." The L. 6. D. de agn. et ml. lib., and the L. 10 D. 
de his qui sui vel al. jur. , (1. 6), regard cases where the urgency of the circumstances 
prevents the judge from entering, at the time, upon a thorough examination of the points 
in dispute, and compels him, in simple justice, to reserve to himself the power of sub- 
sequent examination; after which he will deliver a final judgment. See L. 7. D. eoa. — 
Finally, as to the third argument, respecting the intention of the parties, it must first 
be remarked, that even if the judicial decision should go beyond the original intention 
of the parties, that circumstance could not affect the nature of things. The possible effects 
of the ret judicata may be very remote auil may over-step the narrow limits of our 
horizon; — does it follow that it is in our power to escape their accomplishment? But, 
we are entitled , moreover, to presume that they who submit to the decision of the judge 
a question which they know depends upon the previous decision of another question, have 
also desired a final decision of the latter. On the other side, the following example is 
cited: — A, as owner of certain lands, institutes a confessory action against B. 
The latter, who intends, perhaps, to reclaim, hereafter, against A, the ownership of the 
same lands, allows himself to be comdemned by default, in the action respecting the ser- 
vitude. It would be very hard for him, it is said, to learn, at a later period, that, at the 
hearing of this confessory action, the question of ownership had been irrevocably settled 
^ to his prejudice ! — I confess that I see, in this, nothing inhuman or unjust. B neglects 
to use either of the two means at his disposal. He could avail himself of the 0xc^/toj^2M)<;^ 
praejudieium ne fiat, which would have permitted him to prevent the incidental decision ; or 
he could, secondly, have contested the action, at the hearing of which, he might well foresee, 
that his adversary would assert his right of ownership. The same may be said to the heir, 
who, summoned for payment of the interest upon a capital lent, allows himself to be condem- 
ned by default. Is it not nnpardonnable negligence, or gross ignorance, not to foresee that a 
question of capital may be raised? In the example dted by Windscheid, (Pand., $ 130, 
note 21), I see no objection to granting to the defendant, — although he should have 
gained his cause as to the predial servitude, the right of appeal; for the plaintiff, 
whom the judgment has recognized as owner, might, at a later period, place the defen- 
dant in difficulty, either by again bringing against him a confessory action, by reason . 
of a eausa superveniene, or by means of a revindication. I see a far greater objection to 
allowing, and even compelling, the parties, to bring several times before the judge points 
which have already — (even though but incidentally) — formed the object of judicial 
examination and decision. The provisions of Arts. 3434 and 3437 of the Project of 1820 
were conceived in the sense of the doctrine that we have set forth. 
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II. If their cause or their origiD was different. There was a difference 
of purport (contents) when, (for example) it had previously been a 
real action and subsequently a personal one; [*] or, where the new 
demand referred to a real right different from that which formed 
the object of the former action; [^] or, again, when the latter 
referred to possession, while the former regarded a question of owner- 
ship. [^] In all these cases, the judge was asked to decide ques- 
tions which difierred from those which he had already decided, even 
though they might, substantially, refer to the same material object 
Usually, the identity of the object coincided with that of the 
question. [^J But the contrary might happen; and it was then 
only the latter which was to be considered. [&] Thus, if the thing, 
object of the second action, was to the object of the first action 
as a part is to the whole, the judgment which had rejected the 
claim of the plaintiff to the whole, was equally applicable to the 
part. [0] If the claim rejected by an anterior judgment, consti- 



[}] L. 31. D. h. t. L. 21. § 3. .D. eod. Id this text there is question of the osa- 
fract termed eausalU. 

[2] L. 11. § 6. 1). h. t. 

['] L. 14. § 3. D. h. t. '^Si qnis interdicto egerit de possessionem postea in rem agens 
non repellitar per exceptionem, quoniam in interdicto possessio, in aetione proprietas 

vertitnr." 

[^] Hence the expressions , — too general and consequently inexact, — ^eadem r«," — 
Hdem corjmSy'' — *^quantitas eadem" L. 12. 13. 5. D. h. t. 

\^'] Hence the inflnence exercised by a decision respecting the ownership of a female slave, 
npon the ownership of the child whom she had conceived after the first Utit contestaHo. 
L. 7. §1. D. h. t. **Toties eandem rem agi, quoties apnd jndicem posteriorem id qnaeritar* 
quod apnd priorem qnaesitum est." L. 26. §1. J), eod. As to the contradiction apparent be- 
tween s., 1 and 3 of the L. 7, see Vangerow, 1. c. , p. 283. Windscheid, § 130, note 16. 

[6] L. 7. pr, O. b. t. "Si quis cam totum petiisset, partem petat, exceptio rei jadicatae 
nocet, nam pars in toto est: eadem enim res accipitur, etsi pars petatnr ejus, qnodtotom 
petitum est; nee interest, ntrum in corpore hoc quaerator, an in qnantitate vel in jnre." 
L. 14. pr. L. 21. § 1. D. h. t. L. 27. $ 8. D. de pact. (2. 4). The reason is, that it 
was the right and the duty of the judge to grant to the plaintiff, within the limits of 
his complaint, that which really belonged to him; — and in not doing so hewasregard- 
ed as having decided that he had no claim whatever. (Sav. Syst. VI, p. 302, 447. As to 
the L. 7- $ 2. D. h. t. and the ingenious but useless conjecture of Savigny, see Vange- 
row, 1. c, p. 282, and Uuger § 132, note 96. This law concerns the case where the 
subsequent demand is founded upon a different title.) But what was to be said where the 
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tnted the iDdispensable conditioD of right that the new action had 
in view, this judgment might be opposed by the defendant; ['] 
and, reciprocally, if the plaintiff had obtained in the first suit the 
declaration of an absolute right, the judgment was considered as 
refusing the same right to the adverse party : — and if the lat 
ter, — defendant in the suit, — chose subsequently to assert his 
right in the character of plaintiff, he would be repulsed by the 
exceptio rei judicatae. L. 40. § 2. D. de Proc. (3. 3). "Cum 
judicatur rem meam esse, simul judicatur illius non esse/' L. 15. 
L. 30. § 1. D. de exc. rei jud. "Quoniam de ejus quoque jure 
quaesitum yidetur, cum actor petitionem implet.'' [^] 



judge had rqected a first action which claimed hat a part, and sahseqaently the party 
claimed the whole? The ezeeptio rei jndicatae might again he pleaded if the decision gi- 
ven as to the part implied also a decision as to the whole ; — otherwise the action woold 
he admissihle, except as to that part which the judge had previonsly rejected. L. 26. 
pr. D. h. t. — If a party failed in an action which sought to ohtain certain specified 
objects, belonging to an inheritance,, and the judgment had heen based upon the ground 
that he did not posses the quality of heir, the ezeeptio rei judicatae would suffice to 
repulse the petition of hereditary right that he might seek, afterwards, to institute. On 
the contrary, it is evident that it would be quite otherwise, if the judgment which had 
refused him the objects claimed, had proceeded upon the ground, that those objects formed 
no part of the inheritance. L. 7. $ 4. 5. D. h. t. Thus, also, in the case where, after 
having failed in a demand for payment of a years interest, a party should seek either 
to claim the capital or again to assert his right to the interest. In these several cases, 
the eadem guesHo is the sole criterion. Savigny, 1. c. p. 451. Vangerow, 1. c. and 
Windscheid, $ 130, note 12. Buchka, I. p. 807, and Unger, II, p. 657, all teach the 
contrary, because they have formed a different idea of the eadem questio. 

[1] L. 8; L. 11, $ 3; L. 26. f 1. D. h, tj L. 83. $ 1. D. de usuf. (7. 1); L. 13. 
D. quib. mod. pign. solv. (20. 6). L. 1. § 4. D. de lib. exhib. (43. 80). 

[s] What must we say, again, where the judge had rqected the revindicatory action 
instituted by the plaintiff', giving as his reason, that, in his opinion, the light of owner- 
ship really belonged to the defendant? I think, that, in this case, the defendant, finding 
himself, afterwards, involved in a new suit, with the same adversary, would no longer 
have any need to establish his right of ownership. It is true, that, directly, the judge 
only has rgected the claim of the plaintiff, and that the terms of his judgment had 
not declared the right of the defendant; but, nevertheless, the question upon which the 
contest hinged, was, which of the two, (A or B) was owner. — This contest was decided 
in favour of B ; — therefore ''de ejus quoque jure quaesitum, eadem questio, eadem res." 
The contrary opinion, (See, for example, Unger, II, p. 636), restricts itself too closely 
to the narrow point of view of the formula, and especially of the intentio, without re- 
flecting that, during the course of the suit, there might arise many questions which it 
I. 22 
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Even in case of identity of object and of tenonr of the suit, the 
question to be judged might be different, by reason of a difference in 
the origin of the right which was the basis of the suit. This was the 
case when the actions in question were founded upon obligations. 
In fact, obligations take their distinctive character and their in- 
dividuality from the mode of their creation; and cannot be sepa- 
rated therefrom. It follows that a difference between the circum- 
stances which created the obligation involves another as to the 
action for which it may give grounds. ['] It is otherwise with 



woald be the duty of the judge to decide. Now nothiog would forbid the defendant, 
— instead of restricting himself to a simple denial of the plaintiffs right, — to go one 
step farther, and profit by tbe occasion, in order to irrevocably establish, (at least as 
against his immediate adversary) his own right of ownership, It is clear that the reaso- 
ning of Unger (1. c. p. 268), is a veritable petitio principii. '^The recognition/* says he, 
"of the ownership in the person of the defendant, is but the tnotive, and not the sub- 
stance of the judgineut;" but it would be more accurate to say that it constitutes at 
once the motive of the decision and the decision itself. Besides, it would be an anomaly, 
and a favour accorded to the plaintiff and difficult to justify, to admit, on one hand, 
that the recognition of his right of ownership annihilates irrevocably, as towards him, 
the right of the defendant, while, on the other hand, the recognition of the right of the 
defendant, made by the judge as against the plaintiff, should be without influence in the 
future I Thus, he who should have repulsed the Publician action by means of the ex- 
eeptio justi dominii, would be obliged, afterwards, to again prove his right, against the 
same plaintiff; while if the exception had been declared unfonnded, the plaintiff would 
have found, in the res judicata, a protection thenceforward irrevocable, as against tbe 
same defendant! Why this inequality? "Because,'* says some one, ''the only thing sub- 
mitted to the judge was the pretended right of the plaintiff.'' To which, I reply, that 
this is a question of fact. Every thing depends upon the attitude of the parties during the 
progress of the suit; and Unger himself (§ 132, note 27), supposes it possible ''that the 
defendant should avail himself of a superior right which belongs to him, and that thus 
the question of the superiority of this right might become also implicated in the snit." 
This sufficiently proves that this author feels, with ns, that it is not in the power of the 
plaintiff to circumscribe, at his pleasure, the extent and scope of the contention which 
he has initiated. The defects of Unger's reasoning have been also indicated by Windscheid, 
§ 131, note 6. Moreover, this question is closely allied to that whether the motives 
(grounds) of a judgment have the force of the res judicata. The affirmative is tanght by 
Savigny, Syst. VI, $ 291; — in which opinion I concur. — 

[}] "Initio ita constiterint hae dnae obligationes, ut altera in judicium deducta, altera 
nihilominus integra remaneret" L. 18. D. de O. et A. (44. 7). L. 159. D. de R. I. 
"Non ut ex pluribus cansis deberi nobis idem potest, ita ex plnribus cansis idem possit 
nostrum esse." 
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respect to absolute or real rightS; which are iodependeDt of the 
manner in which they may have been acquired ; — so that a dif- 
ference in this particular effects no change in either their nature 
or their character. If then, a claim to the ownership of a thing 
had been rejected by the judge, and the same plaintiff returned 
to the charge, alleging another mode of acquisition , he would be 
repulsed by the exceptio rei judicatae; unless, indeed, he could 
invoke facts and circumstances posterior to the judgment pro- 
nounced in the first suit; ['] (caiwa nova supervenient)] or that 
he had, on the previous occasion, limited the question submitted 
to the. judge, to one sole mode of acquisition; (causa adjecta, 
expressa); in wich case the effect of the res judicata would, ne- 
cessarily, be confined within the same limits. L. 14. § 2. D. h. t. 
^Actiones in personam ab actionibus in rem hoc difierunt: quod 
cum eadem res ab eodem mihi debeatur, singulas obligationes 
singulae causae sequuntur, nee ulla earum alterius petitione vitia- 
tur; at cum in rem ago non expressa causa, ex qua rem meam 
esse dico, omnes causae una petitione apprehenduntur, neque enim 
amplius quam semel res mea esse potest; saepius autem deberi 
potest." L. 11. § 1 et § 2. D. h. t. "Denique et Celsus scribit: 
si hominem petiero, quem ob eam rem meum esse existimavi, 
quod mihi traditus ab alio est, cum is ex hereditaria causa mens 
esset: rursus petenti mihi obstaturam exceptionem. Si quis autem 
petat fundum suum esse, eo quod Titius eum sibi tradiderit: si 
postea alia ex causa petat, causa adjecta non debet summoveri 
exceptione." p] L. 93. § 1. D, de leg. III. (32). L. 3. § 4, D. 
de acq. vel omitt. poss. (41. 2). 



[^] The convictions of the jodge conid he derived only from circnmstances existing at 
the time. L. 11. $ 5. '^Itaque acqnisitnm qaidem postea dominium aliam caasam facit, 
mntata autem opinio petitoris non facit." Vide $ 4. h. 1. L. 14. § 1. L. 21. § 3. L. 
2B. pr. D. h. t. L. 42. D. de lih. causa (40. 13). Art. 3439 of Project Neth. of 1820; 
'^The authority of the res judicata is not applicahle to facts or circumstances occurring 
snhsequently to the judgment." 

[2] The L. 7. § 2. D. de her. pet., cited hy llernhurg (Ueher das Verhaltniss der 
H. F. zn den erhscbaftlichen Singularklagen, $ 3, p. 28 et seq.) does not seem to me 
decisive. It contains only an instruction to the judge, not to occupy himself with the 
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The second conditioD indispensable to constitute the res judi- 
cata, was that the judgment should have been pronounced be- 
tween the same parties. Judgments could neither benefit nor injure 
third parties; nor was there any distinction, in this respect, be- 
tween judgments which affected absolute rights and those which 
referred to obligations. L. 2. C. quib. res jud (7. 56). L. 1. L. 
3. L. 29. L. 22. D. de exc. rei jud. ^Etsi eadem quaestio in 
omnibus judiciis vertitur, tamen personarum mutatio. cum quibns 
singulis suo nomine agitur, aliam atque aliam rem &cit." L. 7. 
§ 4. D. h. t. L. 63. D. de R. I. (42. 1). ^Saepe constitutum est, 
res inter alios judicatas, aliis non praejudicare.'' L. 11. § 3. D. 
de jurej. (12. 2). The identity of the parties did not, however, 
require, that the suit should be by and against precisely the same 
persons who had been parties to the former proceeding; — the 
character of identity extended also, to their respectiye successors, 
universal or particular, provided that the quality of successor had been 



testamentary question, and has nothing in common with prescn'ption properly so called. 
We know, moreorer, with what energy Pachta, (in the Rhein. Mns. II, p. 251, and 
III, p. 467) has argned against the faculty of restricting the real action to one sole 
title of acquisition, and the influence of this restriction upon the authority of the ra 
judicata. Savigny has, on the contrary, defended it: Syst.'VI, p. 465, and appendix 
17, p. 514 and seq. See the list of authors who have taken part in this ^ontrOTeray, 
in Unger, $ 182, note 79, and Amdts, § 116, ohs. 6. - I think, with Bekker, (Proe. 
Cons., p. 249,) that ''the dissuasion provoked by Pochta, upon the interpretation of 
the fragments in question, should he regarded as ended by the dissertation of Savigny." 
This is also the opinion of Brinz, Pand. p, 157; who, nevertheless, does not nnder- 
estimate the importance of the objections of Pnohta to the principle of this restriction. 
One thing, apparently overlooked, is that the Glossa had already commented the L. 11, 
$ 1, verb, "quod mihi traditus ab alio est", by the annotation: "hoc non expresso, aliaa 
contra est, infra proz. $°." In Dutch law, I incline to admit that the real action rejected 
by the judge can never be recommenced ; unless it be in the case where the plaintiff haa 
expressly declared, in some manner, his intention to restrict the contest to one sole title 
of acquisition. (The mere mention of this title, as a means, in the summons, is not anf- 
ficieut). If he has not made this formal declaration, the only thing to be decided is wlie- 
ther he is the owner, and not Aow he became to; — and the rule may be applied: 
''nee interest, qua ratione quis earn causam (prozimam) actionis competere sibi exiatimaa- 
set." L. 27. n. h. t. — Among the Romans, the restriction was probably expreased by 
means (A. a praescriptio pro actore. Sec Say. 1. c. 
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acquired subseqaently to the jndgmeDt in question. L. 11. § 3. 
9. 10 L. 28. L. 29. § 1. L 9. § 2, D. de exc. rei jud. «Julia- 
nus scribit: exc. rei judicatae a persona auctoris ad emtorem 
transire solere, retro autem ab emtore ad auctorem reverti non 
debere> quare^ si hereditariam rem vendideris, ego eandem ab 
emtore petiero et vicero, petenti tibi non opponam exoeptionem: 
at si ea res judicata non sit inter me et eum cui vendidisti'' 
L. 3. § 1. D. de pign. (20. 1). In the same way, if a person 
called to appear prominently, as a party to a suit, bad abandoned 
bis position, in favor of him from whom he held his rights, 
judgment could be asked, for or against that person, exactly as 
if he had himself maintained the suit. [>] L. 63. D. de re jud. 
(42. 1). ^Scientibus sententia, quae inter alios data est, obest, 
cum quis de ea re cujus actio vel defensio primum sibi competit, 
sequenti agere patiatur, — quia ex voluntate ejus de jure, quod 
ex persona agentis habuit, judicatum est.'' 

Exceptionally, and in certain special cases, the authority of the 
judgment extended to others than those who had been parties 
to the former suit. (Pronuntiatio sive sententia jus facit). — 

It was thus: — 

I. In some contests respecting hereditary right. \y\ 

II. In confessory and negatory actions, when one of the co- 



\}'] This, in Roman Law, included mediate representation. L. 4. D. h. t. ''Rei jadi- 
eatae exceptio tacite continere videtur omoes personas, quae rem in jadicium deducere 
solent." L. 11. $ 7. ''Hoc jare ntimar, ut ex parte actoris in exc. rei jud. hae personae 
continerentur, qoae rem in jadicium deducunt, inter hos erunt procorator cni mandatam 
est, cet." L. 25. $ 2. D. h. t. L. 56. D. de jud. (5. 1). L. 27. L. 6C. D. de proc. 
(8. 3). Keller, L. C. $ 89—44. Windscheid, $ 182, note 2. 

\}] It was notably thus, that a judgment pronounced in a suit by an heir-at-law 
against a testamentary legatee, respecting the validity of a testament, extended its effects 
to legatees and to creditors, provided that it had not been pronounced by default, and 
that it was not the result of collusion between the heir and the legatee. L. 3. pr. D. 
de pign., (20. 1). L. 14. D. de appell, (49. 1). L. 50. § 1. D. de leg. 1. (30). L. 17. 
§ 1. D. de inoff. test. (5. 2). L. 12. $ 1. C. de her. pet. (8. 81). If any one, not him- 
self a necessary heir, had, by means of the querela, obtained the annulment of a testa- 
ment, as inofficioeum, the judgment of annulment operated to the advantage of the ne- 
cessary heirs. L. 6. § 1. J), de inoff. test. 
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proprietors of the dominant or of the snbseryient property had 
already been concerned in a suit as to the existence or non- 
existence of a predial servitude. L. 4. § 3. 4. D. si serv. vind. 
(8. 5). "Itaque de jure quidem ipso singuli experientur, et vic- 
toria et aliis proderit — et quisquis defendit, solidum debet res- 
tituere: quia divisionem haec res non recipit.'' 

III. In decisions as to the status of persons and as to family rights^ 
if they concerned paternity or patronage; but with this modifica- 
tion, — that the res judicata could not be opposed to him who 
claimed to be the true owner of the right previously contested 
and adjudged between other persons. [^J L. 1. § 16. L. 2. L. 3. pr. D. 
de agnosc. et al. lib. (23 5). L. 1. § 4. D. de lib. exhib. (43. 
30). L 14. D. de jur. patr. (37. 14). L. 42. D. de lib. causa 
(40. 12). L. 5. D. si ingen. esse die. (40. 14). 

Finally, it must be observed, that the principle which declares 
that a demand already rejected by the judge should not be re- 
asserted, was applicable, in the same manner and within the same 
limits, to the case where it was sought to contest a right which 
had been adjudged to the plaintiff in a previous suit. The judge, 
called upon to decide in a fresh contest, was bound to take the 
anterior judgment as the basis of his own decision, — in order 
that the principle ^res judicata pro veritate accipitur/* (L. 207. 
D. de E. J.), might be realised to its full extent. [^] (See L. 11. 



[1] See Syst. VI, p. 473. Wachter, II. § 73, note 83, As to Dutch Law. See art. 
19B7. Civ. Code (Asser, $ 899, and Diephuis, IX, $ 383). The operation of this pro- 
vision extends farther than that of the art. 3446 of the Project of 1820. 

[«] Windscheid, actio, pp. 109—111. linger, § 132, p. 670. — The contrary opinion 
is maintained, as to Justinian law, hy Pfeiffer, Arch, fiir Civ. Prax. XXXV II, 4; and 
as to classic law, by Dernbnrg, Pf. Recht, I. p. 458. The latter considers that the par- 
pose of the exceptio rei judicatae^ — which is simply to put an end to the suit, — 
should cease to operate, in a case like this, where the judgment would present matter 
for a new suit. But, to judge thus is to ignore that, in this case, it is only the existence 
of the judgment which requires to be proved; — which, assuredly, cannot give rise to 
a suit, or, at least, not to a suit of any complication. Windscheid is, therefore, right, 
in saying, (Pand. $ 131, note 1): — "This rule, which is deduced directly from the 
essence of the res judicata, is no less certain than the inverse rule, — although the 
sources put it less prominently in view." 
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§ 3. L. 12. D. de jnrej. '^Qnia et si petissem a te* hereditatem 
et probassein meam, Dihilominns ab altero petendo, id ipsam pro- 
bari necesse haberem." L. 50. § 1. D. de leg. 1.) To this hypo- 
thesis must also be applied the rule, that the adjudication of the 
whole includes that of a part; and that the recognition of aright 
implies the recognition of all that immediately and necessarily 
accompanies it. ['J L. 18. i. f. D. de exc. (44. 1). 



[»] Windscheid, $ 181, i. f. 



SECTION X. 



Of entire Bestitution. (In integrum Bestitutio.) [}"] 

§ 109. MEANING. 

By in integrum restitutio, [^] in the proper and restricted 
sense, [^] was understood the re-establishment of an anterior legal 
sitoation, (state of things,) — effected by judicial authority, [*] 



[1] The phrase "•restiiutio in integrum" — (instead of '^in integrum restitutio") — 
is to be found but once I Sav. Syst. VIII $ 315a. 

[3] Paulus, I. 7. 1. '^Integri restitutio est redintegrandae rei, vel causae actio." As 
there is question here of judicial succour, although of a special nature, the place which 
we give it, in onr system, is justified. See, to the contrary, Windscheid, Arndts, $ 117, 
ann. 1. Savigny, 1. c, § 316, calls it '^a judgment of higher power." 

[>] In a broader acceptation, this expression serves to designate every kind of re-es- 
tablisment of an anterior legal position or relation; whether effected by agreement, — 
by ordinary operation of law, — or even ipso jure. L. 58. D. de pact. (2. 14). **In 
integrum restitutis his, quae ego tibi praestitissem, consentiremus, ne quid tu mihi eo 
nomine praestares." L. 23. § 7. D. de Aed. Ed. ** Judicium redhibitoriae actionis utrnm- 
qne, id est, veuditorem et emtorem quodammodo in integrum restituere debere." L. 3. 
$ 4 D. de alien, jud. mut. causa (3. 7). L. 10. § 22. D. quae in fraud, cred. (42. 8). 
L. 19. pr. D, de capt. et poetl. (49. 15). L. 10. C. de resc. vind. (4. 44). L. 10. C. 
de post. (8. 61). 

[*] It is this direct action of judicial authority which constitutes the essence and the 
distinctive feature, by which restitution differs, — as to its nature and its effects, — 
from the other and ordinary means designed, also, to protect equity against strict law. 
See, especially, Wachter, II, $ 124, note 1». Unger, 1. c. Keller, Civ. Proc. § 79, says. 
**It is true that the ordinary system of actions {Jus aetionum beside offieium Judicis) 
had partially provided for this, but not to the extent demanded by justice in its highest 
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and as a special, or an extraordinary measare, [^] in favour of 
a person 9 who, by the operation of strict law, had suffered an 
injurious change in his legal relations ; — redress for which was 
demanded by a sense of equity and of supreme justice. [^] 



§ 110. REQUISITE CONDITIONS. 

A primary condition of restitution was that the claimant should 
have sustained some injury, (Laesio, damnum, captio/' ^Praetor 
hominibus vel lapsis, vel circumscriptis subvenit, sive metu, sive 
calliditate, sive aetate, sive absentia inciderunt in captionem." 
L. 1. D. de int. rest. 4. 1.) either in his estate, or in some 



sense; — to which the established rale does not always give satisfaction. It was in this 
seose that the restitution in integrum was introduced, as an instrument of completion and 
restoration; — and it was confided to the hands of the magistrate, who was, in effect, 
the representative of supreme jostice." — 

[1] Extraordinarinm anxilium, — (distinguished from commune auxilium, or merum 
jus. L. 16. pr. D. de min.), — thus named, because, originally, there had been left to 
the magistrate who ordained the restitution, an almost unlimited discretion. — L. 3. D. 
de in int. rest., (4. 1.) L. 1, § 1. D. de min. (4. 4). **Ut.i quaeqne res erit, animad- 
vertam." Little by little, the Praetors established, in their edicts, fixed conditions for granting 
restitution in certain cases; while, for other cases, they granted, instead of restitution, ordinary 
actions and exceptions. Dig. Lib. 4. Tit. '2, 3, 7. On the other hand, both science and practice 
contributed to assure to this institution a more precise application, and to govern it by 
certain general rules. The result was, - (especially when procedure had been changed 
and the task of the judge modified) — that the difference between ordinary means and 
the restitutio in integrum became gradually less and less, until at length the latter really had 
no motive for existence under the Justinian law. Sav. Syst. VII, p. 113. Unger, II, 
appendix § 134, p. 692. Windscheid, § 114, note 5. It is not then surprising, that it 
should have completely disappeared from modern legislation, or at least have left there 
but very slight traces. See $ 1450 of the Austrian Code. — As to Prussian Law, See 
Sav. 1. c, p. 113, and as to Dutch Law, the art. 1484, of the Civil Code. — The 
Project of 1820 still recognised it, under the name of relief, — apparently for the same 
reason which had caused its introduction into Roman law: — i. e. in order to give to 
the judge, in cases to which it was applicable, greater latitude in his appreciation of 
circumstances. See art. 3500, i. f. 

['] In this, the restitutio in integrum is analogous to the pardon granted to a crim- 
inal. The difference is only in the object of the restitution. Sav. 1. c. p. 98. 
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other interest; ['] — but it was indifferent whether the injury 
consisted in a loss suffered, or a gain prevented; [^] provi- 
dedy in the latter case^ that the restitution did not involve 
attaint to rights of property acquired by third parties. [^J But 
every kind of injury did not give occasion for restitution. 
It was necessary that it should be of a certain gravity, — con- 
sidering the damage that restitution, when ordained, might cause 
to the party compelled to make it. [*] Moreover, it was always 
necessary to see if the common-law did not afford some ordinary 
means, sufficient to atone or remedy the injury inflicted; — al- 
though, even if such ordinary means did exist, it was not an 
inevitable consequence that restitution was unattainable. [^] Com- 



[^] L. 6. D. de min. (44). '^Minoribus viginti quioque annis subvenitur per in int. 
rest, non solum cam de bonis eoram aliquid minuitur, sed etiam cum intersit ipsorum 
litibas et sumtibus non vezari." L. 35. D. eod. L. 41. D. de rec. (4. 8). L. 2. C. si 
adv. rem jad. (2. 27). L. 8. C. qoando provoc. non est necesse (7. 64). 

p] L. 7. $ 6. L. 44. D. de min. L. 17. $ 1. L. 27. D. ex. qnib. cansis maj. (4. 6). 
'^Et sive qaid amiserit vel Incratas non sit, restitatio facienda est, etiamsi non en bonis 
ejus qaid amissnm est." L. 41. D. eod. L. 17. $ 3. D. de asaris (22. 1). L. 1, 2. C. 
si nt omiss bered. (2. 40). 

[3] Thus, for example, in case of acquisitive prescription. L. 18. L. 20. D. ex. qnib. 
causis maj. (4, 6) **Cam sit iniqnlssimam auferre domino, qnod usas non abstalit; neqae 
enim intelligitur amissnm, quod alteri ablatam non est." L. 37. pr. D. de min. Voy. 
Sav. Syst. VII. p. 121 et s., et Cajas, qa'il cite. 

[^] L. 4. D. de i. i. r. ''Scio illad a qaibusdam observatnm, ne propter satis mini- 
mam rem, vel summam, si majori rei vel sammae praejudicetar; aadiatar is, qai in in- 
tegrum restitai postulat." L. 9. pr. L. 49. D. de min. L. 1. C. si adv. vend. pign. 
(2. 29). Vangerow, I. § 176. Windscheid, § 115, note 6. Arndts, $ 118, note 2. On 
this point the Romans established no fixed rule ; — preferring to leave all to the wisdom 
and prudence of the magistrate empowered to ordain restitution. It is, therefore, natural, 
that it should not have been granted, except for some serious iig'ury, in cases where the 
interests of many persons were involved; — as for example in matters of inheritance. 
(§ 6, I. de her. qual. et diff. (2. 19) ). "Non omnia quae minores viginti quinque annis 
gerunt, irrita sunt, sed ea tantam quae causa eognita ejusmodi deprehensa sunt." L. 44. 
D. de mia. The art. 3499 of the project of 1820 was not wanting in accuracy: ''In 
order to invoke the injury suffered as a ground for relief, it is necessary that it should 
be of a certain importance, both in itself and with reference to the act in which it is 
alleged to have occurred. A trifling injury, even if it can be proved, does not entitle 
to relief." 

['^] Here again, writers have not paid sufSlcient attention to the discretionary powers 
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plete restitution; moreover, was applicable to the most diverse 
forms of legal relations; and it mattered not vrhether the injury^ 
in atonement for which it was demanded; was caused by an act 
or by an omission. L. 44. D. de min., (4. 4); L. 1. § 1. D. Ex 
quib. causis maj., (4. 6); — Cod. lib. 2. tit. 27 — 40. 

The second condition for a demand of restitution, was that it 
should be founded upon a just or adequate cause; (justa causa); — 
that is, that the injured person should be in a position sufficiently 
peculiar to justify the employment of extriaordinary means to an- 
nul the effects produced by mere law. It was, moreover, neces- 
sary, in every case, to ascertain if the restitution would be equi- 
table and useful L, 3. D. h. t. ^Omnes i. i. r. causa cognita a 
Praetore promittuntur, scilicet ut justitiam earum causarum exa- 
minet, an verae sint, [>] quarum nomine singulis subvenit.'' This 
means was not considered equitable, unless the injury sustained 
had been the immediate consequence of the peculiar position or 



of the Praetor, who had only to assertain in what manner he could give to the injared 
party relief which shoald be at once the most appropriate to his case and the least pre- 
judicial to others. L. 13. p* D. de min. "In samma perpendendam erit Praetori." L. 16. 
pr. eod. '^In causae cognitione etiam hoc versabitar, nam forte alia actio possit compe- 
tere citra in int. rest." L. 45. $ 1. D, eod. L. 25. D. dc adm. et per. tut. (26. 7). 
L. 3. 5. C. si tutor (2. 25). L. 9. $ 4. L. 21. § 6. D. quod met. causa (*. 2). L. 7. 
§ 1. D. de i. i. r. (4. 1). L. 1. § 6. D. de dol. (4. 3). L. 3. C. de vi (2. 20). L. 5. 
10. C. de resc. vend. (4. 44). All that we can assume as certain, — and it is also the 
only meaning of L. 16. pr. D. de min., — is that restitution was not obtainable as 
against acts void in law, — because there could have been no damage. The § 2 of the 
same Law, admits but one reasonable interpretation, — which is that Pomponius con- 
firms the opinion of Aristo, who in addition to the condictio gave the in integrum res- 
tHuiio. In fact, the latter is excluded in § 1 , for the reason that he who has contracted 
the partnership Hpso jure munitus est;" and these expressions fiud their antithesis, in 
§ 2, vi': — "«o« ipso jure, sed per condictionem, munitus est." The contrary interpre- 
tation, — according to which Pomponius would combat the opinion of Aristo, — gives 
no rational signifiance to these expressions. Moreover, the interpretation of this law had 
already divided the Glossarists. The annotation upon the words '^et illud Pomponius ad- 
jicit" bears: >- '^Proprie et non corrigit secundum M, sed secundum Joann. scil. cor- 
rigendo dictum auctoris." — The question is also in controversy among modem authors. 
Sav. 1. c. p. 143 — 145. Vangerow, I, § 1 8, obs. 1, Brinz, I. p. 112. Windscheid, I, 
§ 115, note 1. Steinberger, Weiske*8 R. L IX, p, 301 et seq. 
[1] Sav. Syst. { 320, a; Puchta, Vorles. { 100, note 1. 
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the special circnmstances of the party. In ease of a purely acci- 
dental loss, which might as readily have befallen any other pelr- 
son, restitution would not be granted. ['] As to its utility, it 
was requisite to ascertain if restitution^ by placing (in a given 
case) a person in safety from a trifling injury, would not cause 
him far more serious prejudice, by ruining his credit and virtu- 
ally excluding him from commerce. [^] 

The various grounds of restitution, the existence of which, in 
Roman Law, can be positively affirmed, [^] are: — I. Minori- 
ty; — II. Certain omissions; principally those caused by ab- 
sence; — III. Violence; — IV. Error; — V. Fraud; — VI. The 
capitis diminutio minima of the debtor; (Gains. Ill, 84; IV, 38; 
L. 2, § 1. D. de cap. dim. (4. 5). — VII. The alienatio judicii 
mutandi causa. (Digest, 4. 7). 

But, even where the two conditions above named (laesio and 
justa causa) were combined, restitution was refused in the fol- 
lowing cases: — 

I Against the consequences of an offence maliciously commit- 
ted, or of a fraud effected in connection with an agreement L. 9. 
§ 2—6. L. 37. § 1. D. de min. (4. 4). L. 26. § 6. D. ex quib. 
causis maj. (4. 6) [«] L. 1. 2. G. si adv. del. (2. 35). L. 2. 3. 
G. si min. se maj. (2. 43). 



[1] '^Non enim eventos damni restitationem indalget, sed inconsulta fooilitas. — Et 
qaod fato coDtiogit, ouivis patrifamilias, qaamvia diligentissimo, possit contmgere." L.11. 
§ 4 et § 5. D. de min. L. 44. D. ex. quib. caosis mig (4. 6). L. 1. G. qai et ady. 
qoos (2. 42). ''From pure commiseration, the Praetor grants no restitntion." Bethmann- 
HoUweg," Civ. Proc. p. 745. 

[^] Ulpian was carefal to recommend not to accord too readily the restHotion which 
was abused in his day. L. 7. § 8. D. eod. '^Non semper aatem ea quae com minorihos 
gernutur, rescindenda sunt, sed ad bonom et aequam redigenda sunt: ne magno incom> 
modo hujus aetatis homines afficiantar» nemine cum his contrahente, et qnodammodo com- 
mercio eis interdicetar." 

[5] Disputed by some. Vangerow, § 177, obs.; — Windscheid, § 116, note 2. 

[^] "In criminibus qoidem aetatis snffragio minores non juvantnr;etenim malorum mo- 
res infirmitas animi non ezcosat. Si tamen delictum, non ez animo, sed extra yenit, nozia 
non committitnr.'* The Glossa interprets extra by "pota tantom ez culpa, non dole." Ha- 
ioander and Cujas propose to substitute ex contractu fur extra; but this oonjectaref 
although sustained by the Basilica, does not appear to me admissible. 
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II. Against the afifraDchisement af a slave, ['] unless it were 
beneficio principis. L. 9. § 6. L. 48. § 1. D. de min. L. 7. pr 
D. dol. (4. 3). L. 9. D de appell. (49. 1). Tit. C. si adv. lib. 
(2. 31). 

III. Against the sale by the State of the goods of its debtors. 
L. 5. C. de fid. et jur. hast. (10. 3). L. 3. C. si adv. fisc. (2. 37). 

IV. Against the prescription of 30 or of 40 years. [^] 
y. Against a consummated marriage. [^] 

VI. When a person had approved, expressly or tacitly, — after 
cessation of the ground for restitution, — the act against which 
this remedy might have been granted. [*] L. 3. § 1. L. 20. § 1. 
L. 30. D. de min. Tit. G. ti maj, fact. (2. 46). 



§ 111. OF RESTITUTION BY REASON OF MINORITY. 

A minor [^] was entitled to restitution against every injury 
that he might sustain, [®] whether by reason of his own 



[^] Restitation might be obtained agviDst an act by which liberty might still be gran- 
ted. L. 11. § 1. L. 33. D. de min. 

[*] L. 5. C. in quibos caosis i. i. r. non est necesse (2. 41). L. 3. C. de praescr. 
XXX ann. (7. 39). *^Non sexns fragilitate, non absentia, non militia contra banc legem 
defendenda, sed popillari aetate dantazat hnic eximenda sanctione." See in refatation of 
Bnrchhardi, who admits the restitation, Sav. Syst. Ill, p. 427, and especially Unter- 
holzner, Veqahr. I. § 136, and the annotation of Schirmer. 

P] Sav. Syst. VII, p. 142. Vangerow, 1. § 178, obs 2, note 11. Amdts, § 126. 
See also art. 3511 of Project of 1820. 

[<] Sav. 1. c. p. 239—241. 

[^] L. 1. $ 1. D. de min. '^qnod cam minore nata gestam erit, nti quaeqae res erit 
animadvertam." 

[<(] It was not so as to injury which others saffered by the act of the minor. L. 3. 
$ 11, et § 4. D. h. t. '^Praetor minoribas anziliam promisit, non migoribas." L. 23 D. 
eod. The qoestion whether a sorety coald avail himself of the right to restitution gran- 
ted to the minor, is matter of controversy. It is however, generally answered: **Ye8," 
provided that the surety had not been taken solely for the purpose of protecting the 
creditor against the effects of the minority of his debtor. This solution furnishes an ex- 
planation of several fragments apparently contradictory. L. 51. pr. D. de proc. (3. 3). 
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acts [^] or omissions, [^] or of those of his legal representa- 
tives; ['] — in so far as such injury was not the result of mere 
accident, and that the common law gavje no remedy equally 
prompt and efficacions. 

Restitution was not granted: — 

I. When the minor had, voluntarily and solemnly, bound him- 
self by oath not to make any opposition to the act. L. 1. G. si 
adv. vend (2. 28). 

II. Nor in respect of a payment made to the guardian of the 
minor, in virtue of a judicial decision. L. 7. § 2. D. de min. 
(4. 4). L. 25. C. de adm. tut. (5. 37). § 2. I. quib. alien, lie. 
(2. 7). "Sequatur hujusmodi solutionem plenissfma securitas." [*] 

III. Nor when the minor, having obtained restitution against 
the acceptance or refusal of an inheritance by his father on his 
behalf, sought, afterwards, to obtain restitution anew. L. 8. § 6. 
C. de bon. quae lib. (6. 61). "Ne ludibrio leges ei fiant, saepius 
eandem et amplecti et respuere hereditatem cupienti.'' 

IV. Nor when he had borrowed money, by order of his father, 
and while under his control. L. 3. § 4. de min. [^] L. 2. G. de 
filiofam. min. (4. 23). 



L. 1. 2. C. de fidej. min. (2. 24). L. 7. § 1. D. de exc. (44. 1). L. 96. § 3. D. de 
■ol. (46. 3). Paul. Sent. I. 9. $ 6. "(Jai scieDs prudensque se pro minore obligavit, si 
id consnlto consilio fecit, licet roinori snccurator, ip»i tamen non snccnrritor." See 
L. 13. pr. D. de min. Sav. Syst. VII, p. 217 et a. SteinberKcr, 1. c. p. 331. Vange- 
row, I. $ 183^ obs. 1. Keller, § 104, note 2, ct supra, p. 29 a). 

[^] Of whatever nature. Gestum sic accipimns, qaaliter sive contractas sit, sive qaid 
aliud contigit." L. 7. pr. seqq. D. de min. 

[8] L. 7. § 11. $ 12. L. 9. $ 2. L. 88. § 1. D. h. t. 

[8] L. 29. pr. D. h. t. L. 2. 3. C. si tat. vel car. interv. (2. 25). I,. 4. C. si adv. 
rem jad. (2. 29). Even when the act was done by the intervention of the pnblic antho- 
rity, restitntion might be demanded. L. 11. C. de praed. et aliis reb. min. (5. 71) L. 
2. C. de fidej. min. (2. 24). 

[*"] According to Savigny, 1. c. p. 151, it woald not be the process of restitntion 
which would be ezclnded in this case, bnt only the ground upon which it might be de- 
manded. This opinion is contrary to the terms of the text which we quote. See Vange- 
row, I. $ 183, obs. 2. Windscheid, § 117, note 6. 

[^] Savigny, (1. c. p. 165, and appendix XVIII), finding no reason to justify this ex- 
ception, has endeavoured to advance a modification of the text of the law in question. 
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y. Nor in respect of an arrangement between near relatives, 
for settlement of rights which would devolve upon the one after 
the death of the other. L. 11. G. de transact. (2. 4). ^Gnm frat- 
rnm concordia, remoto captandae mortis alterins voto improbabili 
retinetnr." 

VI. Nor when the minor, — provided he was more than eight- 
een yeafs of age, — had borrowed money to ransom the person 
whose heir-presumptive he was, and who had been made prisoner 
of war. Novella 115, Cap. 3. § 13. 

VII. Nor when a minor found himself injured, because a suit 
which concerned him had remained undecided for more than three 
years: — a case in which restitution was granted only on the 
ground of absolute necessity. L. 13. § 11. C. de jud, (3. 1). [*] 

If a minor demanded restitution as against another minor, 
equally injured by the act in question, the statu quo was main- 
tained. L. 11. § 6. L. 34. pr. D. de min L 128. pr. D. de R. J. 
(50. 17). "In pari causa possessor potior haberi debet." 

Finalj^y: if the minor had obtained dispensation as to his age, 
(venia aetatis), he could no longer demand restitution. L. 1. C. de 
his qui veniam aetatis impetrav. (2. 45). [^] 

After the example of minors, [^j municipal corporations were, also. 



Vangerow, 1. c, and Windscheid, 1. c, reject this modification, although both admitting 
that they can find no reason for the exception. For my part, I think I see in it, simply 
a desire not to enfeeble the basesf of credit, (especially with reference to loans of moneys, 
nnless in case of absolute necessity. This is what was already indicated in the Glossa , by way 
of hypothesis: "vel hoc speciale in pecania;" — which appears there in reference to this 
passage, in the train of some other erroneous observations. 

[^] As to certain apparent exceptions, see Windscheid, 1. c. 

[2] Could a minor demand restitution against the venia aetatis itself? Savigny, 1. c. p. 
158, and Vangerow 1. c. n^. 8, allege the afiirmative; but the matter appears to me at 
least doubtful. It is a question of a status acquired "principali auctoritate causa cognita." 
The Law 1. C. !., invoked by these writers, proves rather against than for their reasoning. 

['] With reference to restitution in favour of minors in general, Savigny, 1. c. p. 148, 
has proved, most incontestably, that the Roman Law had already exceeded its original 
purpose, in still maintaining it, after the introduction of the cura perpetua ; and there no 
|onger exists any reason for its use in modem law. See, in the same sense, Windscheid, 
§ 117, note 3; Unger, § 134, appendix-note 13. — The question is asked by Brinz, 
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eventnally, invested with the right of demanding the in integrum 
restitutio. L. 4. C. quib. ex cansis maj, (2. 54). ^Bespnblica mi- 
noram jure nti solet, ideoque anxilinm restitntionis implorare po- 
test." L. 3. G. de jnr. reip. (11. 29. ^Bempnbiicam nt pnpillam 
extra ordinarem jnvari moris est." L. 1. C. de offic. ejus (1. 50). 



§ 112. OF RESTITUTION BY REASON OF CERTAIN OMISSIONS. 

Entire restitution was granted, as against the consequences of 
certain injurious omissions, in cases ['] where the party had omit- 
ted to act, only by reason of some external obstacle, — the force 
of which it rested with the judge to appreciate. — Such were: 



Pand. p. 118. ^Admitting that the iiy'aries in qnestion can now present themselves very 
rarely, — if however they do occor, is their rarity a reason for suppressing the reme- 
dy?" and this question finds an answer in this phrase of the Roman jurist: "ne magoo 
inconunoilo afficiantor hqjos aetatis homines, nemine cam his contrahente." When Brinz 
adds: '^In the interest of the system of law, we should prefer the ancient entire restitu- 
tion to the modem nullity," he forgets that the safety of commerce is less endangered 
hy the "ahsolute nullity" than by the uncertainties and the doubtful results of annul- 
ability. It must not, however, be disguised, that the abolition of entire restitution has 
diminished the protection given to minors ; and that this imposes upon modern legislators 
a heavier responsibility with reference to seeking vnd establishing other guarantees, which, 
without too great interference with commerce and credit, shall be sufficient to protect 
minors against the unfaithfulness or the bad management of those who represent them. 
It is a matter in which the legislation of many countries leaves ample room for improve- 
ment! 

[1] L. 1. § 1. L. 15. § 2. L. 17. L. 41. L. 43. D. ex quib. causis mig. In the 
Edict of the Praetor, the enumeration of divers cases, among which absence occupies the 
prominent place, is followed by the general provision, {clausula generaUsJ: — '^Item 
si qua alia causa justa esse videbitur, in integrum restituam." This ** clausula" was for- 
merly interpreted as if the Praetor had possessed the power of granting restitution in 
every possible ease, — even against positive acts — from the moment that such a pro- 
ceeding seemed to him equitable. This opinion, — contradicted by the various fragments 
in which the jurisconsults have minutely specified the limits of the grounds for restitu- 
tion, — is moreover, opposed to the examples given in illustration of the ^ clausula," 
by the Law 26. $ 9. D. h. t. v*" ; ** mulH enitn eatit evenire potueruuf* — where the 
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L Certain obstacles inherent in the person of him who had omit- 
ted to assert his rights ; — and principally compulsory absence, or 
absence justified by some other well founded motive. [i] (De causa 
probabili. L. 2. § 1. L. 3. L. 4—7. L. 26. § 9. L. 28. pr.L.33. 
§ 2. L. 35. L. 45. D. ex quib. causis maj. (4. 6). Tit. C. de ux. 
mil. (2. 52) ) To absence was assimilated the situation of persons 
who were deprived of their liberty, or were in the power of 
the enemy; — ("in vinculis, servitute, hostiumque potestate es- 
set,") — or who, from other causes had not the right or the 
means of going forth from a certain place. L. 1. § 1. L. 9. 10. 
L. 28. § 1. D. h. t. In these several cases, it generally mattered 
little, that the absent person was or was not represented; [^J but 
he who had an opportunity of being represented, and had not 
availed himself of it, could not afterwards obtain restitution. L. 20. 
pr. D. de min. (4. 4). L. 26. § 1. L. 28. pr. D. ex. quib. causis 
maj. (4. 6). 



Glossa (and that deserves to be remarked) annotates: *^et snnt isti casns nt hie snbjecti.*' 
See, also, L. 7. D. de i.i. rest. (4. 1). L. 28. L. 33. D. ex qaib. caasis maj. L, 5. c. 
de app. (7. 62). On the other hand, the claosala was by no means restricted to the 
case of absence only; its application was extended, by analogy, to other cases where in- 
action had been the necessary result of a superior force ; — and the Glossa had already 
indicated, in this respect, the L. $ 9. D. de itin. actaqae priv. (43, 19), '^Siquis prop- 
ter innndationem nsns non sit itinere actaqne hoc anno, cnm snperiore sit nsos, potest 
repetita die, hoc interdicto ati per i. i. r. ex ilia parte, si qua mihi jasta causa esse 
videbitur. See Savigny, Syst. VII, p. 466. Puchta, Vorles. 191. Wachter, II, p 845. 
Vangerow, I, § 188, obs. 1. n^. 3 Windscheid, § 119, note 3 Arndts, $ 120, obs. 2. 

[1] Savigny. 1. c. p. 175, gives to the words ^causa probabiUs" an erroneous significa- 
tion. Windscheid, 1. c, ., note 5, addresses to him the very just observation: It is not 
permissible to translate causa probabiUs by ''praiseworthy cause", in order to have th^ 
satisfaction, afterward, of criticising this condition." 

[^ This matter, also, is controverted by reason of the apparent contradiction between 
L. 26. S 9. coll. L. 15. pr. and L. 30. I), ex quibus caasis maj. (4. 6), coll. 1. 8. D. 
de i. i. r. (4. 1). I agree with those who see in the L. 39. 1. only a variation relative 
to the res judicata, Windscheid 1. c. note 8. — To spupose, with the Glossarists and 
many modern authors, (Vangerow, I, § 188, obs. 3) that the Roman Law had made 
a special exception in favor of the legaH civitatis, seems to me impossible. "Non debet 
esse," Baldus bad already said, ''minus privilegiata absentia reip. causa, quam munici- 
piorom," See, moreover, Savigny, 1. c. p. 178 et s. et Arndts, 1. c . note 3. 
I. 28 
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II. Certain obstacles inherent in the person of him against whom 
a right was to be asserted ; — for example if he was absent y no 
matter for what reason; — if he was deprived of his liberty^ 
or if any other cause prevented his being sued, — whether by 
reason of some privilege, or of his age, or of mental malady ; and 
finally if the adversary was only a legal or fictitious person. — 
L. 1. § 1. L. 21. § 1. L. 22. § 2. L. 23. § 3. L. 25. § 26. § 2. 
D. h. t. But in those cases, it was necessary that he against whom 
action should have been taken had not been regularly represented. 
L. 21. § 2. and § 3. L. 22. pr. L. 26. § 3. D. h. t. L. 2. C. de 
ann. exc. (7. 40). [»] 

III. Certain obstacles caused by the authorities or by the judge, 
(per magistratus actio exemta); — whether the judge had inten- 
tionally created an obstacle, by his tardiness or his negligence, 
to the timely exercise of a right, or that the occurrence of an 
extraordinary vacation (suspension of the sittings) of the tribu- 
nals [^] had prevented the claimant of the right from asserting 
it. L. 1. § 1. L. 26. pr. §§4. 7. D. ex quib. causis maj. 

IV. Certain natural obstacles. L. 34. § 1. L. 35. D. de S. P. 
R. (8. 3). L. 14. pr. D. quemadm. serv. amitt. (8. 6). L. 1. § 9. 
D. de itin. actuque (43. 19). 



§ 113. OP RESTITUTION BY REASON OF VIOLENCE. 

This species of restitution had, relatively, less importance, be- 
cause it was not the only means of obtaining the neutralization 
of an injury consequent upon an act vitiated by violence; there 
were also [^] an ordinary action and an exception, tending to 



[1] This constitution rendered the legal process of restitution nonecessary, without 
abolishing it. Sav. 1. c. p. 186. $ 106, note d. 

[^] It was otherwise as to the ordinary vacations '^qaia prospicere eas potnerit aotor, 
ne in eas incideret." L. 26. $ 7. D. ex qnib. cansis mig. 

[^] It is a question which of the two, — the actio quod meius causa, or the res 
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the same end. L. 1. D. quod met. causa (4. 9). ''Qnod metus 
cansa gestum erit^ ratnm non habebo." But we can imagine cases 
in which the ordinary means were either inadequate or too com- 
plicated, ['] and for which the exceptional help of the Praetor 
was unquestionably desirable. Paulus, I. 7. § 2 and § 4. L. 9. 
§ 3 and § 4. D. h. t. "Dt sive perfecta, sive imperfecta res sit, 
et actio et exceptio detur, — volenti autem datur et in rem actio 
et in personam, rescissa acceptilatione yel alia liberatione.'' L. 21. 
§ 5. D. eod. ^Si coactus hereditatem fepudiem: duplici via mihi 
Praetor succurrit: aut utiles actiones quasi heredi dando, aut acti- 
onem metus causa praestando: ut quam viam ego elegerim, haec 
mihi pateat." 



§ 114. OF RESTITUTION BY REASON OF ERROR. 

Error is, also, expressly mentioned as one of the grounds for 
restitution. L. 2. D. de i. i. r. ^Sive per status mutationem aut 
justum errorem.'' Paul. I. 7. § 2. It appears, nevertheless, to be 
restricted, here, to a few special cases; — which, however, is in 
accord with the general principle, in virtue of which error in 



tiiutio ob metum, is the more ancient. For the antiqaity of the restUutiOy see Sav. 1. 
c. p. 192. Bethmann-Hollweg, Civ. proc. p. 746. — On the contrary, Vangerow, I. 
$ 185. ohs. 1. Steinberger, 1. c. p. 320. and Schlieman, die Lehre vom Zwang, pp. 
7 — 12. Sayigny considers that the edict made nse, for the restitutio, of the same terms 
which were afterward employed for the actio quod metus eatisa ; bnt the provision ** om- 
nes i. i. r. causa eognita a Praetore restitnnntnr" argnes the contrary ; and it is, precisely 
thereupon that Savigny rests, in denying to the restitutio against the cap. dim. thecha> 
racter of the restitutio properly so called I Sav. Syst. II, p. 96. 

[3] The advantage offered by restitution, and which distinguishes it from the actio 
quod metus causa, consists, first, in a more expeditious procedure, but also in the im- 
mediate re- establishment, in its primitive condition, of the lost ownership, or the ex- 
tinguished obligation, and the consequent protection of the party injured against the danger 
of encountering an insolvent adversary. It was, moreover, preferable, in all cases where 
an indefinite number of different parties were interested ; — as in case of the acceptance or 
refusal of an inheritance. Sav. Syst. VII. p. 195. Windscheid. $ 120, note 4. Keller, 
Pand. § 105. 
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legal acts is not taken into consideration, or, at any rate, only 
to a very limited extent, [i] This cause of restitution was appli- 
cable in civil law, only to the following cases, p] 

I. When the creditors of an estate (succession) had demanded 
and obtained the separation of the goods of that estate from the 
property of the heirs, they might claim restitution as against the 
prejudice which they had suffered from this separation, if they 
could prove that they had demanded it only by reason of an 
excusable error. (Justissima ignorantiae causa allegata.") 

II. When heirs^ fearing the application of the Senatus consultum 
Silanianum, had not. within the time fixed by the testament, fulfilled 
the conditions imposed upon them. L. 3. § 31. D. de Scto Silan. 
(29. 5). 

But the proper domain of this restitution was in procedure, — 
because, there, the narrow formalism which reigned, (especially 
in the earlier time) gave room for errors, and consequently for 
rigorous and unjust results. When procedure had been reformed, 
restitution no longer had much practical importance. [^] 



i 



[}"] Wachter, II, p. 843. Tt is, doabtless, for this reason that this form of restita- 
tion had no separate place in the Edict, nor special Title in the Pandects. Keller, § 105, 
i. f. 

n Windscheid, § 119 note 7. 

['] The Digest has preserved for us a fragment of the Edict, by the terms of which 
the Praetor came to the aid, by means of restitution, of him who had had t suit against 
a child assisted by a falsus tutor ; — that is by a person pretending to be t guardian 
without being so in reality. In that case, restitution was no less just than necessary, by 
reason of the litit contumtio. L. 1. $ 1. and § 6. D. quod falso tut. auct, 26.6. RestitO' 
tion is found again: I. In case of plurispeiitiOy when the error was of such a nature 
ut constantissimus quisque labi posset". 6aj IV; 53, 57. § 33. I de act. (4. 6). II. In 
a case where the creditor of an estate (succession) had sued for payment of an entire debt 
t person who had fraudulently presented himself as sole heir. In this case the action 
against the other heirs was consumed ; - but if the person sued was insolvent, the Prae- 
tor restored the right of action to the creditor by means of the restitutio. L. 18. D. de 
interr. in jure, (U. 1). III. When one of the litigant parties who had the right to 
demand security, had, by mistake, accepted as such an incapable person, — for example, 
a slave. L. 8. § 2. I), qui satisd. cog. (2. 8). IV. We find, also, this case: Every decla- 
ration made before the Praetor, — whether voluntarily or upon interrogation by the ad- 
verse party, {confeisiOy responsio), — was, as a general rule, binding upon him by whom 
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§ 115. OF RESTITUTION BY REASON OF FRAUD. 

Besides the actio and the exceptio doli, there is no doubt that 
the in integrum restitutio served equally to protect from injury 
those who had been entrapped by fraudulent manoeuvres. L. 1. 
D. de i. i. r. rest. (4. 1). ^Sub hoc titulo plurifariam hominibns 
vel lapsis vel circumscriptis subvenit, sive metu, sive calliditate inci- 
derunt in captionem.'' Paul., 1. c. ^Integri restitutionem Praetor 
tribuit ex his causis; quae per metum^ dolum — gesta esse di- 
cuntur.'' It is, however, hardly probable that fraud was a common 
ground of restitution^ or that restitution was accorded in every 
instance where other recourse against the person committing the 
fraud had not been successful. This doctrine (sustained by some 
writers), ['] is contrary to the nature of things, and finds no 
support in the sources. It would, surely, be more reasonable, to 
assume that the cases of fraud to which restitution was applica- 
ble were excessively rare, and connected, for the most part, with 
procedure. [^] 



it was made, and irrevocable; but the Praetor might come to his assistance, if he could 
prove that his declaration was the result of an excusable error of fact ; or if subsequently the 
error had become manifest, by the actual impossibility of the fact alleged in the declara- 
tion. L. 11. § 8 $ 10. L. 13. pr. D. de interr. in jure. (II. 1). Sav. Syst. III. p. 386. 

[1] It is also the opinion of Savigny, 1. c. p. 200 — 202, who argues specially from 
the analogy between fraud and violence. — Violence, however, has a peculiar character, 
differing greatly from that of franJ; and besides, such an extension would have been 
exceedingly dangerous for the general course of business. Wachter, II, p. 760, note 9. 
Another testimony against this doctrine is the fact that entire restitution excluded the 
brand of infamy which otherwise attached to fraud; (L. 7. $ 1. D. de i. i. r., and L. 
7. pr. D. de dol. (4. 8). ) ; so that all the passages where it is shown that this brand was 
aflQxed, prove, by that fact alone, against the application of the in integrum restitutio. 
L. 18. L. 38. L. 40. D. de dol. — The Glossa seems to have preferred the restrictive 
interpretation, as shown by the commentary upon the L. 7. already cited: "decepti sine 
culpa sua, maxime si fraus ab adversario intervenerit;" — a passage as to which the 
Glossa remarks : — '^quamquam non semper in omni causa, vel contractu, vel qualibet re." 
Savigny is combated by Vangerow, I. § 185, obs. 1; Windscheid, 1. c, note 6. Sintenis, 
I, § 36, note 86. 

[>] It was to procedure that referred the L. 7. § 1, '*boni Fraetoris est potius res- 
iituere litem ;'* the L. 33. D. de R. J. (42. 1); the L. 18. D. de interr. in jure. In 
the latter, Windscheid mistakes, in seeing a case of error. 
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§ 116. OF RESTITUTIOM BY REASON OF GAP. DIM. MIN. , AND 
OF ALIENATIO JUDIGII MUTANDl CAUSA. 

At one time, the capitis diminulio minima of a debtor, (by adop- 
tion, arrogation, or emancipation), had the effect of annulling, with 
rare exceptions, all obligations which he had previously contracted. 
The consequence was a flagrant injustice to his creditors, [>] 
strangers to this change of statiLS] and the Praetor, therefore, 
came to their assistance, by granting them the in integrum restitu- 
tio, which at once, reviyed their extinguished claims. Gaj IV, 
38. m. 84. L. 1. D. de i. i. r. (4. 1). Paul. 1. c. L. 2. § 1. 
D. Cap. dim. (4. 5). ^ Qui quaeve, posteaquam quid cum his ac- 
tum contractumve sit, capite dimunuti diminutaeve esse dicuntur, 
in COS easve perinde quasi id factum non sit, judicium dabo/' 
This kind of restitution, however, had nothing in common with 
other proceedings so called; — because, first, it was granted 
without any thorough investigation of the particular circumstances 
of the case; and, secondly, was not subject to short prescription. 
It was therefore, in reality, an abrogation of the ancient rule of 
strict law; — and already in the Justinian law, there was no 
thought of its practical use as an extraordinary remedy, [s] — 

The alienatio judicii mutandi causa did, certainly, figure in the 



[1] Bethman-HoUweg, (Civ. Proc. p. 750) observes that, originally, the pablicity of 
the comiiia and the formalities which accompanied it, as well as the surveillance exerci- 
sed by the Pontiffs, furnished sufficient guarantees against this injustice; and that the 
extraordinary remedy granted by the Praetor became necessary only when the mode of 
forming and dissolving family ties had been left, in larger measure than formerly, to the 
free action of individuals. 

[2] Sav. Syst. VII., p. 211. In the contrary sense, Vangerow, I, § 34, obs. 2, and 
$ 187, 1. f. ; and Schrader, in his **Addit. ad Inst." p. 792. But the rule itself is not 
even mentioned in the compilation of Justinian ; — and, moreover, if the law had not 
been changed, it is impossible to conjecture why Justinian should in $ 3, I, de acq. per 
arrog. ;3. 9), make, in the passage of Gains III, 84, snch changes, that it is only by the 
most forced interpretation that the traces of the rettiiuUo can be found. Vangerow is 
refuted by Keller, § 107. Arndts, § 121, note 2, and Bethmann-Hollweg, 1. c. 
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Edict of the Praetor, as a ground for restitntion. [*] It took place, 
when the possessor of something belonging to another, finding himself 
threatened with an action in revindication; intentionally trans- 
ferred the possession to a third person, in order to render the 
position of his adversary less favorable. By means of the atixi- 
lium extraordinarium the Praetor gave to the owner the faculty 
of instituting an action against the first possessor as if the thing 
were still in his possession. Subsequently, this remedy was ren- 
dered substantially superfluous by the rule of law: ^pro poises- 
done dolus est\^' first introduced in the case of the petition of 
hereditary right, and afterward extended to revindication. L. 27. 
§ 3. D. de e. V. (6. 1). L. 36. § 3. D. de her. pet. (5. 3). L. 
131. L. 157. § 1 D. de R. J. (50. 17). 



§ 117. OF THE AUTHORITY COMPETENT TO GRANT 

RESTITUTION. 

At first, to the Praetor alone, in Rome and throughout Italy, 
and to the Presidents or Proconsuls in the Provinces, was it com- 
petent to grant restitution. Neither the magistratus municipalis nor 
the Judex pedaneus had this power. L. 26. § 1. D. ad mun. 
(50. 1). — This was due to the peculiar nature of the proceed- 
ing, — far less subject to fixed and invariable rules, than to 
the empire of the circumstances of each case, the examina- 
tion of which often required a great deal of tact. [^] Under the 



[*] Hence its place in the fourth book of the Digest, and in the L. 3. § 4. D. de 
alien jud. mut. causa: '^Ex qaihas apparet, quod Proconsul in integrum restituturum se 
pollicetiir." Besides the restituiiuu, the person injured had a personal action for damages," - 
ut hac actione oflQcio judicis tantum consequatur actur, quantum ejus intersit, alium ad- 
versarium non habuisse.*' See Sav. 1. c. p. 104 and 212. Bethmann-HoUweg, p. 752. 

[*] Sav., 1. c. p. 110. Restitution against a judgment could be granted only by a judge 
at least equal in rank to him who had pronounced the sentence. L. 18 pr. D. de min. 
''Minor magistratus contra sententiam majornm non restituet." L. 42, D, eod. L. 3. C, 
si adv. rem jud. (2. 27). 
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Emperors, restitution was still reserved to the superior authori- 
ties; but a Constitution of Justinian permitted them to grant it 
by the intervention of judges named by themselves. L. 16. § 5. 
L. 17. D. de min. L. 2. C. si adv. Fisc. (2. 37). L. 9 C. de 
prob. (4.4. 19). L. 3. C. ubi et apud quem (2 47). 



§ 118. OF THE PARTIES IN THE SUIT FOR RESTITUTION. 

Restitution might be demanded by the injured person, or by 
his successors, either in person, or by some one empowered by 
special procuration; who might, also, be procurator in rem suam. 
L. 6. D. de i. i. r. (4. I). L. 3. § 9. § 10. L. 18 § 5 D de 
min. L. 24. pr. L. 25. § I. L. 26. L. 27. pr. D. eod. L. 25. D. de 
adm. tut. (26. 7). L. 20. § 1. D. de tut. et rat. distr. (27. 3). 
L. un. C. etiam per procur. causam i. i. r. agi. posse (2. 49). 
As to the person against whom restitution was sought, there was a 
distinction, according to the nature of the relations of law, or 
of right, which formed its object. If the right was of an absolute 
nature, the in integrum restitutio was also impersonal, (in rem). 
If, on the contrary, there was question of an obligation created 
by an agreement, restitution was granted, first against him who 
had contracted the obligation, or his successor; and it was only 
when the recourse against them was fruitless, that it was gran- 
ted against those to whom the thing reclaimed had been trans- 
ferred; being then so granted, even though the latter had no 
connection with the ground of restitution [>]. If it was demanded 



[1] Paal. I. 7. § 4. '^Integri restitatio ant in rem competit, aut in personam." L. 13. 
§ 1. D. de min. '^Interdnm aatem restitatio et in rem datar minori, id est adversns rei 
ejus possessorem licet cam eo non sit contractam." L. 17. pr. L. 30. § 1. D. ex. qail>. 
causis maj. (4. 6). L. 1. C. si adv. vend. pign. (2. 29). L. 39. pr. D. de evict. (21.2). 
Sav. Syst. VU, p. 270. Pachte. Vorles. § 106. Arndts. $ 123. obs. Windscheid, $ 120, 
note 3, asserts, as a rale, that restitution was never granted against a particular succes- 
sor, unless he had been privy to the situation which had given ground for the demand, 
or that the damage could not be repaired in any other manner. This doctrine is contra- 
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by reason of error, it was always in rem, as in the actio quod 
metns causa. 



§ 119. OF THE TIMB WITHIN WHICH THE IN INTEGRUM 
RESTITUTIO GOULD BE DEMANDED. 

From the first, the exercise of this extraordinary and tho- 
rough remedy had been restricted within narrow limits as to 
time. Under the ancient law, the limit was one available year. 
L. 19. D. de min. L. 1. § 1. L. 28. § 3. D. ex quib, causis 
maj. (4. 6). L. 7. pr. C, de temp. i. i. r. (2. 53). Gonstantine 
established different rules for Rome, Italy and the Provinces. 
L. 2. C. Theod. de in int. restit. (2. 16). Justinian replaced the 
available year by a general term of four consecutive years: — 
"quadriennium continuum". [»] L. 7. C. de temp. i. i. r. (2. 53). 
This time ran, in case of minority, from the day of attaining 
majority; or if the minor had obtained the venia aetatis, from 
the day when this had been granted. [^] L. 7. pr. L. 5, pr. G. h. t.. In 
case of absence or other analagous obstacle, it ran from the mo- 
ment when the obstacle was removed. L. 1. § 1. D. ex quib 
eausis maj. (4. 6). ['|. L. 7. § 1. G. de temp. i. i. r. In case 
of violence, it commenced from the day when the party had re- 
covered his liberty; and finally, in case of error or of fraud, from 
the moment when the special situation which gave cause for 



dieted by the L. 17, already cited, which contains no restriction, any more than does 
the L. 39. pr. De evict; but, above all, by the L. 30. $ 1. D., which would be futile 
unless it had in view restitution by a third person. — The Glossa had already given the 
following commentary upon the words restitutio facienda: — ''Non aperit adversus quern: 
die ergo adversus ntrumque nt arg. L. 1 3. § 1 . D. de min. — sed an primo eligi debet 
absens, sicnt venditor at in dicta lege? Rn non forte, quia ibi contraxit ille qui vendidit 
cum minore ideo fuit plus gravandus; hie autem nun fuit contractum cum absente ab eo 
qui petit restitui." 

[»] Sav. Syst. VII. p. 256. Vangerow. I. $ 180, obs. 

[S] But, in this case, the time could not end before the period of the nttnral migority. 

['] ** Intra annum quo primum de ea re experiundi potestas erit.' 



j:*. ** 
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restitution had ceased. ['] It most be observed, however, that 
the prescription of restitntion might, in its tarn, form the object 
of restitntion, if there existed a just ground for asking it. [^J 

The right to demand restitution passed to heirs; but if the 
prescribed time had begun to run in the lifetime of their prede 
cesser, they had only the remainder, within which to make their 
claims; — unless, indeed, they had some special ground of their 
own, for claiming restitution [?]. 

Moreover, it did not suffice that the demand of restitution had 
been made within the prescribed time; it was also requisite 
that the suit to that end should be terminated. [*] L. 39. pr D. 
de min. L. 5. pr. L. 7. pr. G. de temp. i. i. t. ^Ut et hie pro 
anno utili memorata continuatio observatur ad interponendam 
contestationem finiendamque litem." 



§ 120. OF PROCEDURE IN RESTITUTION. 

The in integrum restitutio was never granted as the spontaneous 
act of the judge, but only on the demand of the injured party: [^] 
the adverse party being first heard, or at least duly summoned; [«] 



[}] The contrary opinion is tanght, as to violence^ fraad and error, by Vangerow, I, 
§ 180, obs. 2. This writer invokes, among others, the prescription of the action for 
fraad. L. 8. C. de dolo (2. 21). See, in answer, Sav. 1. 1. p. 257. Vangerow (I. p. 310) 
admits that despite the restrictive terms of the L. 7. § 1. c. 1., the generality of the 
provisions of the same law, shows that the same limit of time (foar years) relates, alike, 
to fraud, violence and error; — bat from this point he sins against logic in seeking, 
notwithstanding, to exclude the application of the same provision to that which concerns 
the starting point of the prescription. The analogy is incontestable. See Wachter, II, 
p. 849. Windscheid. $ 120, note 11. Arndts, § 122. 

[^] This jjoint has been contested, on the strength of L. 20. pr. I), de min,; hot 
erroneously. See L. 1. L. 3. C. de temp. i. i. r. Sav. 1. c. p. 258. Arndts 1. c, note 3. 

[3] L. 12. de min. (4. 4). L. 5. § 1—3. C. de temp. f. i. r. 

I*] Sav. 1. c, p. 253. 

[6] * Postulata cognitio." L. 39. D. de proc. (3. 3). « Impetrat cognitionem." L. 39. 
pr. D. de evict. (21. 2). 

[^] L' 13. pr, D. de min. '^ causa enim cognita, et praesentibos procuratoribns, vol 
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and after the ground for restitution, as well as the damage suf- 
fered, bad been proved. ['] From the moment when the de- 
mand was made^ every thing that concerned the object of the 
demand was required to be left in statu quo, until the end of 
the proceeding. L. 1. 0. de i. i. r. post, (2. 50). ^Postulata i. 
i. r. omnia in suo statu esse debere, donee res finiatur, per- 
spicui juris est" L. 32. O.de transact. (2. 4). The decision given 
upon a demand for restitution admitted an appeal. If the judg- 
ment which refused restitution had acquired the force of the 
res judicata, [^] the demand could not be renewed, unless upon 
the ground of a subsequent change of circumstances, (novae de- 
fensiones). [^J.L. 1. L. 2. 0. si saepe. i. i. r. postul. (2. 44). 

According to the nature of the case, the purpose of restitu- 
tion could be attained in two ways. 

I. By a simple decree of the magistrate, which decided and 
ended the affair, leaving nothing to be examined or judged. 
This mode of procedure was adopted in various cases; [^J but, 
above all, when there was a question of the omission of certain 
formalities in connection with a suit; and the consequence was 



si per contamaciam desint, i. i. r. perpendendae sunt." L. 29. § 2. D. eod. ^cam non 
evocatis cieditoribas, in integram restitationis decretam interpositam proponatar, minime 
id creditoribas praejadicasse." L' Un. G. si adv. dot. (2. 24). L. 2. G. si adv. fisc. 
(8. 37). Nov. 119, cap. 6. 

[1] L. 39. pr 43. D de min. L. 1. G. de off. praet (1. 39). L. 4. G. de i. i. r. 
min. (2. 22). L. 1. 3. 4. G. si. min. se maj. dix. (2. 43). L. 9. G. de prod (4. 19). 
L. 2, G. de praed. vel aliis reb, min. (5. 71). 

[*] L. 1. G. si saepios (2. 44). L, 41. D. de min, ''quasi ex canaa jndicati." 

[^ There is disagreement as to the meaning of these words. See the Glossa. Azo 
samma G. ad h. t. ^ Novae antem non tantam quae de novo quaeruntur, sed et quae 
tempore prions causae minori competebant, tamen recitatae et exbibitae non fuernnt." 
If this explanation had been adopted, proceedings in restitution would never have ended. 
We must, therefore, prefer that of Duarenusc who elucidated the rule by means of an 
example, Gomm. ad. h. t. Opera, p. 116) — ''nisi ex uova causa restitutio postnletur." 
It is thus an application of the piinciple," nova causa superveniens novam facit pe- 
titionem." - 

[^] L. 24. I 4. de min. "Itaqne si in vendendo fundo circumscriptus restituitur, 
jubeat Praetor emtorem fundum cum fructibus reddere et pretium recipere." L. 39 pr. 
1>. de evict. (21, 2). "Fundus Praetoria coguitione ablatus." 
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that the injured party was at once re established in the position 
in which he would have been, if negligence had not occurred. 
L. 36. D. de min. (4, 4). ^ Minor XXV annis omissam allega- 
tionem per integrum restitutionis auxilium repetere potest." L. 7. 
§ 11. D. eod. L. 8- i. f. D. de i. i. r. (4. 1). L. 1. C. si ut 
omiss. hered. (2. 40); 

[I. Or restitution tended solely to remove an obstacle which 
prevented the exercise of some independent right; so that there 
were two distinct questions te be decided; — first, whether there 
was ground for restitution, {admitting, by hypothesis^ the anterior 
existence of a right)] and secondly whether the right had really 
existed. In such cases, restitution afforded only a conditional 
remedy [»]. 

Ulpian indicates these two modes of procedure, when he says 
that there are two ways of giving relief to a minor injured by the 
effect of a sale: ^Vel cognitione Praetoria, vel rescissa aliena- 
tione dato in rem judicio,'' L. 13. § 1. D. de min. (4. 4). Under 
the later Emperors, the magistrates began, little by little, to 
judge affairs themselves; [^] and they thus, often, it would seem, 
arrogated to themselves the decision of the second question above 
mentioned, — which should have formed the subject of a sepa- 
rate proceeding, termed judicium rescissorium] [»] — until, at 



[1] The preliminary proceeding for restitation itself was generally called '^judicium 
rescindens'" — the proceeding which followed, judicium rescissorium, actio rescissoria 
or resiitutoria" L. 28. § 5 and § 6. D. ex quib. caosis maj. L. 24. G. de r. V. (3. 32). 
L. 18. C. de jure post. (8. 51). L. 3. § 1. D. de eo per qaem (2. 10). L. 46. $ 3. 
D. de proc. (3. 3). L. 7. § 3. D. quod fals. tut. (27. 6). See, for the rest, Sav. Syst. 
VIl. p. 231. and s. Wachter. II. p. 841. Windscheid, § 120, note 6. 

['] Bethmann-Hollweg, civ. Proc. p. 781 et seq.*' At the commencement of the 
third century, the two forms, — the ordo judiciorum and the cognitio Praetoria, — 
' still existed, side by side ; but amidst the growing despotism of functionaries and the 
ruins of the ancient communal life, the ordo Judicioruum, (founded upon a constitution 
which upheld the trial by jury) was, in truth, an anomaly and it already showed 
symptoms of decadence." 

[3] It appears that this proceeding was the rule, in cases of restitution by reason of 
omission. L. 2 pr. D. ev quib. causis maj. (4. 6). ^ Hoc edictum, quod ad eos pertinet, 
qui eo continentur, minus in usn frequentatur, hnjusmodi enim personis extra ordlnemjos 
dicitur ex Senatosconsultis et principalibus constitutionibus.*' Sav. Syst Yll.p. 234. etseq. 
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length, the abolition of the ancient ordo judiciorum caused the 
whole process of restitution to be treated extra ordinem. 



§ 121. OF TBE EFFECTS OF THE RESTITUTIO IiN INTEGRUM. 

The effect of the restitutio in integrum, — if the person in 
whose favor it was decreed availed himself of it, — was, confor- 
mably to the literal sense of the words, and to the nature of 
things, to re-establish every thing in its original state; neither 
more nor less than if the act which had occasioned the damage 
had never happened, [i] Thus the person injured is released 
from the obligations which he had contracted, and he recovers 
(with all their accessories) the things of which he had been 
deprived and the rights or capacines which he had lost. L. 9. 
§ 7. D. quod met. causa (4. 2), L. 87. § 1. D. de acq vel omitt. 
her. (29. 2). L. 27. § 1- 2. 3. L. 33. L. 40. pr. L. 47. § 1 L. 
48. § 2. L, 50. D. de min. L. 23 § 2 L. 26. § 7. L. 28. § 6. D. 
ex. quib. causis maj. (4. 6). L. 38. § 4 [*] et § 6. D. de usuris 
(22. 1). L, 81. D- de V. S. (50. 16). 

But, on the other hand, also, it was sought as far as possible, 
to re-establish the adverse party, equitably, in his position; — 
whence it followed that he who obtained restitution, was bound 
to restore all that he had acquired, or might acquire, by means 
of the legal relation that was annulled, in so far as it was in 
his power so to do, or as he had in his possession the things 
acquired. [^] 2. 24. § 4. D, de min, (4. 4). "Restitutio autem 



[1] L. 26. § 7, § 8. D. ex qnib. cansis maj. L. 50. D. de min. See, for the appli- 
cation of the principle to divers hypotheses, Sav. 1. c. $ 342 et seq. 

P] "Nam et verbam restituas, quod in hac re Praetor dixit, plenam habet signifi- 
cationem at frnctns qnoqae restitnantnr." 

[^ L. 7. $ 5 1. "Plane qui post aditam hereditatem restitnitar, debet praestare, si 
quid ex hereditate in rem ejas pervenit, nee periit per aetatis imbecillitatem." 1. 27. 
§ 1. D. eod. "Si pecnniam, quam mntaam minor aecepit, dissipavit, denegare debet Pro- 
consul creditor! adversus eum actionem. Quod si egenti minor crediderit, nlterins proce- 
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ita fiicienda est, at anosqaisqae in integrum jus sanm recipiat." 
L. 40. § 1. D. eod. ^Ad soam aequitatem per in integmm res 
titution^ revQcanda res est" L439. § 1 D. eod. L. 1. 0, pn 
de repntat. (2. 48) ^Qui restitnitur in integram, sicnt in damno 
morari non debet, ita nee in lucro." L. 1. § 2. D. decoll. (37. 6). 
L. 2. 0. si at omiss. hered. (2' 40). L. 1. L. 2. C. si adv. cred. 
(2. 38). Care was also, taken, that the restitution should not 
too palpably disturb or injure the interests of others; and it 
was for this reason that it was refused, if things had undergone 
such changes that the injury which would be caused by resti- 
tution, to those whom it affected, would not be compensated by the 
advantage it would give to the party originally injured. L. 22. 
L. 24. § 2. de min. [>]• L. 47. § 1. D. eod. L. 61. D. de acq. 
rel omitt. hered. (29. 2). In this matter, the Boman magistracy 
once more manifested their eminently practical spirit, by taking 
for their guide the rule: ^ne propter satis minimam rem vel 
summam, majori rei vel summae praejudicetur.'' L. 4. D. de i. 
i, r. (4. 1). 



dendarn non est, qaam nt jabeatnr juvenis acticnibus suis, quas babet ailversns eam» cai 
ipse credidisset, oedere creditori suo." — *^ Reciprocity is of the essence of the veritable 
right which it is here sought to realise." Betbmann-HoUweg, 1. c. p. 754. 

[*] "• Si quis jnvenili levitate dactas omiserit vel repndiaverit hereditatem vd bonorom 
possessionem, si qaidem omnia in integro sunt, omnimoJo andiendns est. Si vero jam 
distracta heriditate et negotiis finitis ad paratam pecnniam laboribns snbstitati veniat» 
repellendus est, multoque parcios, ex hac causa heredem minoris restituendum esse." 



SECTION XL 



Of the protection of rights, otherwise than by judicial means. 

§ 122. OF THE PROPER MEANS OF ASSURING SUCH PROTECTION. 

Independently of recourse to legal proceedings, the law autho 
rized other measures; for the purpose of assuring the realization or 
the maintenance of a situation conformable to law. [^] These 
measures may be brought within three principal categories. 

I. They tended to protect a right from the possibility of even- 
tual dispute. Such were, for instance l^t The means of proof 
with which parties were careful to provide themselves in advance; 
(cautiones); 2Dd. p] The amalgamation of one obligation with an 
other which defined and fixed its purport and extent, in every 
respect, and rendered it, as far as possible, independent of the 



[1] The Grerman writers inclade them in the general appellation of ^Cautionen 
Windscheid. § 134. Amds. § 93. Keller. Pand. § 109. observes, very justly, that among 
the Romans these measures of precaution were so mnch the more necessary, becanse 
their system of actions was vigonrously cirenmscribed within narrow limits, and presented 
numerous chasms; — whence it was that where the immediate employment of direct 
means of constraint would, to us, appear natural, they were sometimes compelled to have 
recourse to voluntary preparatory acts. 

[3] L. 2. § 1. D. de pact. (2. 14). ^Si debitori meo reddidero cauiionem,** L. 47. 
§ 1. eod. '^Omnes cautiones ex quocunque contractu vanae et pro cancellato ut haberen* 
tor." L. 25. § 4. D. de prob. (22. 1). «Cautio indebite exposita." 
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material causes which had produced it. ['] (Remember, here, the 
process of Stipulation). 

II. They tended to bind more efficaciously the will of the 
debtor. For example, the oath, (cautio juratoria) [*J and the 
stipulation of a penalty. 

III. They tended, finally, to protect the realization of a right 
against certain incidents, and especially against the insolvency of 
the debtor. Such were: Bail or surety; [^] Pledge; [*] Sequestra- 
tion; [^] and the taking possession of the goods or of the thing in 
question, (missio in possessionem bonorum aut rei). This last 
means procured to the creditor, so long as it continued, pos- 
session in fact, [<^] and furnished him with a species of interdict, 
for maintaining his position against all interference or trouble. 



[}2 I'- I* § 4. D. de Stip. Praet. (46. 5). '^Et sciendnm est, omnes stipulationes 
natara sni caationales esse ; hoc enim agitnr in stipulationibns, nt qois caatior sit, et 
secnrior interpositia stipnlatione." This is why stipulation is also called eautio, (guarantee 
or surety) as well as the document which attests it. — L. 40. D. de R. G. (12. 1). L. 
11. J 2. D. de duob. reis (45. 2). L. 3. C. de V. S. (6. 38). 

[«] § 2. 1. de interd. (4. 15). 

17] L. 1. D. qui satisd. cog. (2. 8). ^Satisdare dicimar adversario liostro, qui pro eo, 
quod a nobis petiit, ita cavit, ut enm hoc nomine securum faciamus datis fidejussoribus.*' 
The Fisc and the Commuues were not required to furnish sureties. L. 1. § 18. L. 6. 
$ 1. D. ut leg. (36. 3). L. 3. § 5. D. si cui plus. (35. 3). L. 2. § 1. 0. defund. dot. 
(23. 5). *'Fiscus semper idoueus successor et solvendo." 

[4] L. 4. § 8. D. de fideic. lib. (40. 5). 

[*] Whether in virtue of an agreement, or of a decree of the Judge. L. 17. D. dep. 
(16. 3). L. 110. D. de V. S. (50. 16). L. 22. § 8. 1). sol. matrim. (24. 3 j. Sequestra- 
tion was applicable not only to things, but to persons. L. 3. § 6. D. de lib. exhib. 
(43. 80). 

p] Dig. Tit. quib. ex caosis in poss. (42. 4). L. 12. D, eod. ''Cum legatorum Vel 
fideicommissi seryandi causa, vel quia damni infecti nobis non oaveatur, bona possidere 
Praetor permittit, vel ventris nomine in possessionem nos mittit, non possidemns, sedma- 
gis custodiam rerum et observationem nobis concedit." Dig. Tit. ne vis fiat ei qui in poss. 
miss. (43. 4.). 



FINIS. 




